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CONCISE and authoritative reference work 
i on all phases of traffic law and I. C. C. pro- 
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Regulation of Commerce, an encyclopedic reference 
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—50 treatises on different divisions of trans- 
portation law; 


— 50,000 citations to controlling decisions; 
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Commission; 
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merce Commission; 
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Act. 
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alphabetical table of cases and cross reference 
index in final volume. 


This work was produced only after years of 
patient and costly research into the thousands of 
volumes containing Congressional Acts, reports 
and decisions of the Interstate Commerce Com- 
mission, and the controlling decisions of the 
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This great fragmentary mass of legal literature 
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EL ee oe 


EuGENE BLACK 


Who was appointed on the Board of Tax Appeals to succeed John B. Milliken, 
the latter’s resignation having been effective October 1. Mr. Black, a resident 
of Clarksville, Texas, was formerly congressman from the Lone Star State. 
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In the certificates of incorporation of the country’s leading 
industrial institutions, of its greatest investment trusts, of its 
most important oil producers and refiners, of its soundest 
mining companies, of its biggest amusement enterprises, of its 
most successful chain-store organizations and of its best man- 
aged public utilities, you will nearly always, if the company 
is a Delaware corporation and most of them are, find the 
name of The Corporation Trust Company in the second para- 
graph as the statutory representative. 












It is there simply because the kind of lawyers who are coun- 
sel for the kind of business interests that organize such com- 


panies know how to get for their clients that which is best for 
their clients to have. 


What better can you do for your clients in organizing a 
corporation than to follow the example of counsel for the 
nation’s most successful institutions—and put their corporate 
standing in the hands of The Corporation Trust Company at 
the very start of corporate life? 
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Whenever legal services are required in connection 
with the administration of an estate, it is the policy 
of the City Bank Farmers Trust Company to employ 
the attorney who drew the client’s will and is there- 
fore familiar with his affairs. 
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The Consolidated Return — 1929 Model 


By J. Harpy PATTEN* 
PART II 


ART ONE of this article,*? dealing with consoli- 
dated returns for 1929 and subsequent taxable 
years, has been devoted to the changes effected by 

Section 141 of the 1928 Revenue Act and the Commis- 

sioner’s Regulations 75. In examining the substantive 

problems contained in Part III of these new regula- 

tions, Articles 30 to 37, inclusive, 

were there made the subject of an 

article by article discussion. Before 

considering the administrative provi- 

sions presented in Articles 10 to 18 

of Regulations 75, there remains the 

examination of four additional Ar- 

ticles of Part III: Basis of Property, 

Inventories, Bad Debts, and Net 

Losses. 


Article 38—Basis of Property 


Article 38 (a) prescribes the gen- 
eral rule that the basis of property to 
affiliated corporations during a con- 
solidated return period** for 1929 or 
a subsequent taxable year, shall be 
determined and adjusted as if the 
corporations were not affiliated, 
whether or not such property was 
acquired before or during a consoli- 
dated return period. Article 38 (c) 
further provides that the basis of 
property of a corporation is un- 
affected by the acquisition or disposition of its stock 
by other members of the group; likewise the termina- 
tion of a consolidated return period of itself does not 
change the basis of property. That basis is, by the 
express language of Article 38 (a), the same imme- 
diately after a consolidated return period (at the be- 
ginning of a succeeding table year of filing separate 
returns) as it is immediately prior to the close of such 
period. 

Article 38 (b) restates a policy, previously incorpo- 

*Attorney at law, New York City. 

32Published in the November, 1929, issue of this magazine. 

S3Art. 2 (c) states: “The term ‘consolidated return period’ 


means the taxable year 1929, or any subsequent taxable year, for 
which a consolidated return is made or is required.” 


J. Harpy Patten 


rated in two rulings of the Commissioner,** that the 
basis of property shall not be affected by reason of its 
intercompany transfer from one member of an affiliated 
group to another member during a consolidated return 
period. Article 603 of Regulations 74, written pur- 
suant to Section 113 (a) (12) of the 1928 Act, sets 
forth a similar rule applicable only 
to the basis for determining gain or 
loss from the sale or other disposi- 
tion of property acquired by inter- 
company transfer during a consoli- 
dated return period in any one of 
the taxable years from 1918 to 1928, 
inclusive. Article 603 applies this 
rule whether the property is sold or 
disposed of during or after the con- 
solidated return period. Thus, as- 
sume that during 1919, P company 
transferred to its wholly owned sub- 
sidiary, S, an asset with a value of 
$80,000 which cost P $40,000 in 
1917. Affiliation was severed in 
1921, and during its 1929 separate 
return period S sold the asset for 
$100,000. Disregarding adjustments 
to the cost of the property, S 
realizes a taxable gain of $60,000 un- 
der Article 603 of Regulations 74 
since S’s basis is restricted to P’s 
original cost basis of $40,000, un- 
affected by the intercompany transfer of the asset or 
the subsequent filing of separate in lieu of consolidated 
returns. 

A rudimentary illustration can best explain the 
applicability of Article 38. If on January 1, 1929, P 
acquires all of the stock of S-2, which owns a plant 
with a 1928 cost basis of $100,000, and P files a 
consolidated return with S-1 and S-2 for the calendar 
year 1929, S-2’s $100,000 basis remains unchanged. 
(Article 38 (c).) This is true notwithstanding the 


ge M. 1501, VI-1 C. B. 260; and G@. O. M. 1345 A, VI-2 
C. B. 164. 

35Adjustments to the cost basis of property prescribed by the 
revenue acts have been ignored in order to simplify all of the 
illustrations in this article. See Sec. 111 (b), 1928 Act. 
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fact that the fair market value of the plant throughout 
1929 is $105,000 and regardless of the price paid by P 
for the stock of S-2. (Article 38 (a) and (c).) If 
on June 1, 1929, S-2 sells the plant to S-1 for $110,000, 
and P, on September 1, purchases it from S-2 for 
$90,000, the basis thereof for determining gain or loss 
on subsequent disposition or for depreciation is, to both 
P and S-2, $100,000. (Article 38 (b).) Should P 
break the affiliated status by selling all of its 100 per 
cent stock holdings in S-1 and S-2 on December 31, 
1929, P’s basis would still be $100,000 at the begin- 
ning of its separate return period on January 1, 1930. 


(Article 38 (a) and (c).) 
Article 39—Inventories 


While Article 38 is applicable to the basis of all 
property, including that inventoried, Article 39 details 
the method of determining the value of the opening 
inventories of: (1) corporations joining in the making 
of consolidated returns immediately succeeding sepa- 
rate return periods, and (2) corporations filing sepa- 
rate returns, which in the next preceding taxable years 
are members of affiliated groups making consolidated 
returns. In each case the value of a corporation’s 
opening inventory is stated to be “the proper value of 
the closing inventory used in computing its net income 
for the preceding taxable year.” Corporation S-2 de- 
termines its proper closing inventory on its 1928 
separate return to be $50,000, based on “cost or market, 
whichever is lower.’’*® For 1929 S-2 joins P and S-1 
in the filing of a consolidated return. S-2’s opening 
inventory to be used in computing consolidated net 
income for 1929 is $50,000, notwithstanding that on 
the “cost” basis of inventorying, which is employed 
by the group for 1929, the amount would be $60,000. 
The policies enumerated in Articles 38 and 39 can be 
defended on the grounds that, first, no income escapes 
tax, and second, that the same items of income are not 
subjected to a double tax. Nevertheless, the theory of 
Articles 38 and 39 (b) may result in taxing as income 
to one member of an affiliated group the gains which 
are properly earned and retained by another member 
of the group. 

Consider a situation where during a 1929 consoli- 
dated return period corporation S sells to its parent 
company, P, at 12c per pound wood pulp which cost 
S 10c per pound. In the same year P manufactures 
paper from the pulp at an additional cost of 8c. After 
severance of affiilation with S on December 31, 1929, 
P sells the paper for 25c per pound. In reporting the 
gain on its separate return for 1930 P is obliged to 
use as its basis 18c (10c cost to S plus 8c cost to P), 
with the result that P will be taxed on a gain of 7c 
per pound, while its actual income from the sale will not 
exceed 5c per pound. The 2c difference represents the 
amount of the untaxable gain to S upon the intercom- 
pany sale of the wood pulp to P in 1929. While it was 
in effect suggested*? that Regulations 75 provide that 
this 2c intercompany profit be taxed to S at the time 
of breaking affiliation, and that P thereafter be per- 
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mitted to use a “stepped-up” basis of 20c, the Commis- 
sioner has chosen the theory pronounced in Articles 38 
and 39 (b). Accordingly, in similar cases it may be 
incumbent upon an affiliate prior to departing from 
a 1929 or subsequent taxable year consolidated return 
group to protect itself by an intercompany agreement 
guaranteeing reimbursement for that proportion of its 
future tax liability attributable to other members.** 


Article 40—Bad Debts 


A recent decision®® has upheld the Commissioner’s 
prior determination that bad debts arising from inter- 
company advances during a consolidated return period 
are nondeductible in determining consolidated net in- 
come for 1917 under Section 1331 of the 1921 Act. 
Article 40 (a) codifies the theory of that policy by 
specifically disallowing a deduction during a consoli- 
dated return period for bad debts resulting from inter- 
company advances made during such a period. Often 
accounts prove worthless during a year of filing consoli- 
dated returns which are the result of intercompany 
loans made during taxable years of filing separate re- 
turns. Bad debts of this nature are likewise nonde- 
ductible in determining consolidated net income. (Arti- 
cle 40 (b).) The converse of the last situation is, of 
course, covered by Section 23 (j) of the 1928 Act, 
which permits the deduction of bad debts from gross 
income of corporations reporting on a separate return 
basis. However, in determining the amount. of a bad 
debt deduction allowable in a separate return period 
which arises from an intercompany advancement during 
a previous taxable year of filing consolidated returns, 
Article 40 (c) imposes a rather important limitation. 
While its mechanics are somewhat complicated, that 
limitation is grounded on the principle that the amount 
of the deduction should be reduced by the total of the 
excess of the losses (computed under Article 34 (c) (2) 
and (e)) sustained by the debtor corporation during a 
1929 or subsequent taxable year consolidated return 
period, over the cost or other basis to the affiliated 
group of that company’s stock. For example, corpora- 
tion P acquired all the stock of S company on January 
1, 1929 for $30,000, and during that year loaned 
$10,000 to S to help meet its operating expenses. S 
sustains a net loss of $42,000 for 1929, and shows a net 
profit of $5,000 for 1930, and a net profit of $5,000 for 
1931. During each of the consolidated return periods 
1929, 1930 and 1931, P returns a net income of over 
$50,000. On December 31, 1931, affiliation is ter- 
minated. In 1932, P writes off the $10,000 advance- 
ment to S as a bad debt. 


This 1932 bad debt allowance of $10,000, must be 
reduced by the excess of the aggregate losses of S for 
1929, 1930 and 1931, respectively (to the extent they 
could not have been availed of by S as a net loss ap- 
plicable to later years in case S had made separate re- 
turns for those years), over the $30,000 cost basis of P 
for the stock of S. Thus, S’s 1929 net loss of $42,000 
is usable by S, in case it filed separate returns, to the 
extent of $5,000 thereof in reducing its 1930 net income 





36Art. 102, Reg. 74, permits the use by business concerns, 
which meet the requirements of Sec. 22 (c) of the 1928 Act, 
of inventory valuations based on (a) cost or (b) cost or market, 
whichever is lower. A basis once adopted can be changed only 
with the consent of the Commissioner. 


37See Report of public hearings on Reg. 75 (f. n. 9, supra). 








3SIf, in the above illustration, both S and P sustain losses on 
their sales, P will be entitled to a deduction for the full amount 
thereof even though a hy the loss is incurred by S. 

39U tica Knitting Co. U. S. (Ct. Cls. May 6, 1929), Commerce 
Clearing House 1929 p< Mee Federal Tax Service, Paragraph 
D-9202. Similarly, Comey Co., Dec. 5246, 16 B. . 958. 
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to zero, and also to the extent of another $5,000 thereof 
in reducing its 1931 net income to zero, leaving $32,000 
of the net loss unabsorbed and, therefore, unavailable 
to S. The excess ($2,000) of this $32,000 net loss over 
the $30,000 basis of P for the stock of S, is the sum 
by which the $10,000 bad debt allowance of P for 1932 
must be reduced, thus making its 1932 deduction there- 
for $8,000 instead of $10,000. 


Article 41—Net Losses 


As in the past, net losses*® continue to be of vital 
concern to affiliated corporations filing consolidated re- 
turns. The various revenue acts have never legislated 
on this subject. In 1924 the Commissioner published a 
Solicitor’s Law Opinion’! which prescribed an ex- 
haustive but equitable set of rules applicable to net 
losses of affiliated corporations filing consolidated re- 
turns. The theory of that ruling was partially upset 
in 1928 by the Board of Tax Appeals in a questionable 
decision,*? which, in some instances, has been followed 
by the Commissioner.** Upon the facts in that case, the 
Board refused to permit the offsetting of a net loss 
sustained by a corporation while a member of one 
affiliated group against that corporation’s share of the 
consolidated net income earned in another taxable year 
while a member of a second and different affiliated 
group. Under the Board’s “economic unity” theory of 
consolidation the individualities of the separate corpora- 
tions were ignored and the first and second groups in 
their entireties considered as two different “taxpayers.” 
While tax practitioners are awaiting the outcome of an 
appeal of that case to the Circuit Court of Appeals for 
the Second Circuit,44 a more recent decision*® of the 
Board has somewhat tempered the harshness of its pre- 
vious policy regarding the application of its unit con- 
ception of affiliation to consolidated net losses. Appar- 
ently mindful of the confusion attending this subject 
for past years, the net loss rules specified in Article 41 
for 1929 and subsequent taxable years are grounded on 
simplicity and definiteness. 


Consolidated net losses for 1929 and subsequent 
taxable years. In accordance with former practice*® 
net losses of this type may be carried forward, ‘in the 
manner outlined in Section 117 of the 1928 Act, as de- 
ductions in computing consolidated net income of the 
same affiliated group for the next two succeeding tax- 
able years. (Article 41 (a).) If consolidated returns 
are not made or required, the entire consolidated net 
loss follows the parent company, and under no circum- 
stances can any part thereof be availed of by a sub- 
sidiary subsequent to a consolidated return period. This 
rule prevails notwithstanding the fact that the sub- 
sidiary immediately thereafter becomes a member of 


#Sec. 117 (b) of the 1928 Act provides that if for any taxable 
year any taxpayer has sustained a net loss, the amount thereof 
shall be allowed as a deduction in computing the net income 
of the taxpayer for the succeeding taxable year, and if such net 
loss is in excess of such net income, the amount of such excess 
shall be allowed as a deduction in computing the net income for 
the next succeeding taxable year. 

41, O. 1113, III-2 C. B. 36. 

42Sweets Co. of America, Inc., et al., C. C. H. Dee. 4224, 12 
B. Fk. A. 3286, 

43See C. C. H. 1929 Stand. Fed. Tax Service, Vol. II, Par. 4033. 

44Sweets Co. of America, Inc., et al v. Commissioner, Filed 
Feb. 16, 1929. No hearing of this case has been had to date. 

45Alabama By-Products Corp., et al., Dec. 5274, 16 B. T. A. 
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437. O. 1113, I1I-2 C. B. 36: and 7. T. 1386, 1-2 C. B. 32. 
See also Hancock Construction Co., et al., Dec. 3879, 11 B. T. A. 
800; Acq. VITI-1 C. B. 19. 













































THE NATIONAL INCOME TAX MAGAZINE 461 


another affiliated group which files a consolidated re- 
turn. If, after the complete termination of the affiliated 
status, the parent company becomes a subsidiary in 
another affiliated group which makes a consolidated 
return, the net loss of the prior group may be used in 
computing the consolidated net income of such other 
group. To illustrate: P, S-1 and S-2 file consolidated 
returns for 1929 and 1930. In 1931 P becomes a sub- 
sidiary in a second affiliated group which files a con- 
solidated return for that year, while S-1 files a separate 
return and S-2 becomes the parent of a third con- 
solidated return group. A 1929 $100,000 consolidated 
net loss of P, S-1 and S-2 can be availed of to wipe out 
a $50,000 consolidated net income of this group for 
1930, and the entire amount of the $50,000 unabsorbed 
consolidated net loss of 1929 may be used by P as a 
deduction in computing the 1931 consolidated net in- 
come of the second affiliated group of which it has be- 
come a member. Neither S-1 nor S-2 can claim the 
advantage of any part of the 1929 net loss in the com- 
putation of their 1931 net incomes. If, on the other 
hand, P is dissolved on December 31, 1930, the $50,000 
excess of the 1929 consolidated net loss over the 1930 
consolidated net income will be lost, since Article 41 
(a) precludes both S-1 and S-2 from claiming the 
benefit of any part thereof. 


Consolidated net losses for years prior to 1929 
Article 41 (b) deals with the carrying forward of con- 
solidated net losses sustained for either of the two tax- 
able years immediately preceding the taxable year 1929. 
Such net losses may be applied as a deduction in com- 
puting the 1929 or next succeeding taxable year con- 
solidated net income of the same or a different affiliated 
group, provided that the parent of the group sustaining 
the net loss is either a parent or subsidiary of the 
affiliated group for the 1929 or subsequent taxable year 
consolidated return period. In no case, however, can 
any such consolidated net loss be allowed in computing 
the net income for 1929 or the next succeeding taxable 
year of a subsidiary (whether on a separate return or a 
consolidated return of another affiliated group) which 
for either of those years is a member of a different con- 
solidated return group. The general rule prescribed in 
Article 41 (b) is subject to an expressed exception that, 
no part of a consolidated net loss for the first preceding 
taxable year (ordinarily 1927) which is allowed or 
allowable to a departed member on its separate return 
for the second preceding taxable year (ordinarily 1928) 
shall be availed of as a deduction in computing con- 
solidated net income for a 1929 or subsequent taxable 
year. 


Assume a set of facts where, on the consolidated 
return for the calendar year 1927, of P (the parent 
company), S-1 and S-2 there was computed a con- 
solidated net loss of $200,000, apportionable as follows: 
P, $80,000; S-1, $70,000; and S-2, $50,000. For the 
calendar year 1928 all corporations report the same 
amount of net income, $40,000, on their individual 
separate returns. For the calendar year 1929 P joins 
S-4 and S-5 as a subsidiary in the making of a con- 
solidated return, S-1 files a separate 1929 return and 
S-2 reports on a consolidated 1929 return as the parent 
of an affiliated group with subsidiaries S-6 and S-7. 
Assume further that S-1 and. S-2 are permitted to offset 
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their proportionate share of the 1927 consolidated net 
loss, $70,000 and $50,000, respectively, against their in- 
dividual $40,000 net incomes for 1928. The amount 
of the 1927 $200,000 corisolidated net loss available to 
P as an offset against the 1929 consolidated net income 
of the group (P, S-4 and S-5) of which it is a member, 
is $80,000, determined by deducting from the $200,000 
the $40,000 absorbed by P on its 1928 return and the 
$80,000 availed of by S-1 and S-2 on their respective 
separate returns for 1928. S-2 cannot use any part of 
the excess of its individual share of the 1927 consoli- 
dated net loss over its respective net income for 1928, 
as a deduction in computing its separate net income for 
1929, or in computing the consolidated net income of 
S-2, S-6 and S-7 for 1929. For the purpose of the illus- 
tration it is assumed that S-1 reports no net income 
for 1929. If it did, then the allowance as a deduction 
from its 1929 net income of the $30,000 excess of its 
share of the 1927 consolidated net loss over its 1928 
income would depend upon the law applicable to corpo- 
rations filing separate returns, since S-1 would not be 
governed by the provisions of Article 41 of Regulations 
75. If the $30,000 deduction is allowable to S-1 in 
1929, then the $80,000 net loss available to P, S-4 and 
S-5 for 1929 should be reduced to $50,000, since under 
Article 41 (b), $30,000 of the 1927 consolidated net 
loss would be allowable as a deduction in computing the 
net income of a corporation not a member of the affili- 
ated group during 1929. 


It is to be especially noted that subdivisions (a) and 
(b) of Article 41 do not cover cases where consolidated 
net losses are sustained for the two taxable years im- 
mediately preceding 1929, and during 1929 and the 
next succeeding taxable year separate returns are filed 
by all existing members of the prior affiliated group. 
Such cases do not present consolidated return problems 
and are not codified in Regulations 75. Heretofore,*’ 
the Commissioner has permitted consolidated net losses 
to be carried forward on separate returns as follows: 
(1) if each member of the group sustained a net loss, 
by applying the separately computed net loss of each 
corporation against its net income for the next two 
succeeding taxable years, (2) in case one or more 
members of the group sustained a net loss while others 
derived net income, by apportioning the consolidated net 
loss to the separate corporations in proportion to the 
amount of the individual losses sustained by each. 


Net losses of separate corporations sustained 
prior to consolidated return period. Under the Com- 
missioner’s prior practice*® a net loss sustained by a 
corporation during a separate return period in either 
of the two taxable years immediately preceding the 
date upon which its income was included in a con- 
solidated return, could be availed of by the affiliated 
group only in an amount commensurate with that cor- 
poration’s share of the consolidated net income. The 


47L. O. 1113, III-2 C. B. 36. See also Brighton Corp., Dec. 
5242, 16 B. T. A. 945. 

48h. O. 1113, III-2 C. B. 36; and G. C. M. 3266, VII-1 C. B. 
205. Contrary to these rulings, the Commissioner has lately 
denied the carrying forward of a net loss from a separate return 
into a consolidated return period on the authority of the Board’s 
decision in Sweets Co. of America, Inc., et al. (f. n. 42, supra). 
See C. C. H. 1929 Stand. Fed. Tax Service, Vol. II, par. 4033. 
See also Alabama By-Products Corp. et al. (f. n. 45, supra), 
where, under similar facts, the net loss was allowed, the Board 
distinguishing its holding in the Sweets case. See also National 
Blag Co., Dec. 5318, 16 B. T. A. 1310. 
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application of this limitation on the amount of the loss 
was often avoided by the intercompany “shifting” of 
income to the particular affiliate whose net income 
would otherwise have been less than the total of its 
prior year’s losses. By virtue of Article 41 (c), net 
losses of separate corporations, including those sus- 
tained prior to the taxable year 1929, may now be car- 
ried forward in their entirety against the consolidated 
net income. It is immaterial that the corporation which 
suffered the net losses in prior taxable years contributes 
nothing to the consolidated net income of the affiliated 
group. Article 41 (c) holds that “A net loss sustained 
by a corporation prior to the date upon which its in- 
come is included in the consolidated return of an af- 
filiated group (including any net loss sustained prior 
to the taxable year 1929) shall be allowed as a deduc- 
tion in computing the consolidated net income of such 
group in the same manner, to the same extent, and 
upon the same conditions as if the consolidated income 
were the income of such corporation.” Thus, for the 
purpose of such a net loss deduction, each corporation 
in the group is deemed to have as its separate net in- 
come for the consolidated return period in question the 
full amount of the consolidated net income of the 
affiliated group. 


For example, corporation S-1 sustained a net loss of 
$10,000 for 1927 and $10,000 for 1928. On January 1, 
1929, it became affiliated with P (parent company) 
and S-2. The consolidated net income for 1929 is 
$40,000, in which is reflected a 1929 net income of 
$80,000 for P, a $20,000 net loss of S-1 for 1929, anda 
$20,000 net loss of S-2 for 1929. The stock in S-1 cost 
P $50,000. Under Article 41 (c), S-1 may use its full 
$10,000 net loss of 1927 (since none of it was absorbed 
in reducing its 1928 income), and also its $10,000. net 
loss of 1928, by applying the aggregate of $20,000 
thereof as a reduction on its separate 1929 income (as- 
sumed under Article 41 (c) to be the 1929 group in- 
come of $80,000, instead of in fact a $20,000 net loss 
of S-1 for said 1929 consolidated return period), thus 
making its assumed $80,000 income of 1929, as so re- 
duced by its $20,000 aggregate net losses of 1927 and 
1928, and by its $20,000 1929 net loss, $40,000. This 
is further reduced by the 1929 net loss of S-2 
($20,000), so that the 1929 consolidated net income of 
P, S-1 and S-2 is $20,000. 

Article 41 (c) further provides that where the af- 
filiated status is created after January 1, 1929, the 
amount of net losses sustained in prior year separate 
return periods cannot be allowed as deductions in excess 
of the cost of the stock of that corporation to the mem- 
bers of the group. Obviously, the purpose of this pro- 
vision is to prevent an affiliated group from purchasing 
at a nominal price ($1,000) all of the stock of a defunct 
corporation with a large prior year net loss ($10,000) 
for the sole purpose of reducing the consolidated net 
income. This limitation on the net losses of “bargain 
counter” corporations is, of course, inapplicable to net 
losses sustained during a consolidated return period 
after the corporation has become a member of the 
affiliated group. 

This concludes the consideration of the most im- 
portant features presented in Part III of Regulations 


(Continued on page 486) 
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Income Tax Status of Funded Life Insurance Trusts 


By JosEPH D. Brapy* 


IFE insurance companies and trust companies are, 
with much propriety, encouraging policyholders 
to create life insurance trusts under which, at the 

death of the insured, the amount of the policy, instead 
of being paid to the real beneficiary, such as a wife, is 
paid to a trust company, to be held and invested in 
accordance with the terms of the trust agreement for 
the benefit of the real beneficiary. Such trusts are be- 
coming increasingly popular and their administration 
represents a substantial part of the work of trust com- 
panies. 

Such life insurance trusts may be 
classified into two general groups: 
funded and unfunded. In the former, 
a deposit of a fund or securities is 
made, the income from which is col- 
lected by the trustee and used for the 
payment of the insurance premiums 
and expenses of the trust. In the 
latter, there is no fund, the premiums 
being paid as they fall due,—usual- 
ly by the insured out of his current 
income. It is only the funded life 
insurance trust that gives rise to in- 
come-tax problems. 


A wealthy man, carrying a large 
amount of insurance for the benefit 
of his dependents, creates a trust in 
their favor and appoints a trust com- 
pany the beneficiary of his policies. 
Desiring to make a present provision 
for the payment of future premiums, 
the insured may then transfer to the 
trust company securities sufficient in 
amount so that the probable future 
income therefrom may be sufficient to pay taxes, ex- 
penses, and commissions, and leave a balance of income 
large enough to pay the premiums. The trust instru- 
ment may provide that, upon the death of the grantor, 
the securities shall be distributed or held in trust for 
specified purposes. 


The Tax Question 


To whom is that part of the income from the corpus 
of the trust, which is applied to the payment of the 
insurance premiums, taxable? This is a question of 
substantial importance both to the Government and to 
wealthy taxpayers, who may have created, or may wish 
to create, such funded life insurance trusts. Obviously, 
if such income may be taxed to the grantor, it will be 
subject, in the case of an individual of large income, 
to the higher surtax rates; if it is taxable to the fidu- 
ciary, the tax is most likely to be substantially less. 





*Attorney at Law, of Holmes, Brewster & Ivins, Washington, 
D. C. and Brewster, Ivins & Graupner, San Francisco and Los 
Angeles, California. 
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Status Under Revenue Acts Prior to the 1924 Act 

The Revenue Acts prior to that approved June 2, 
1924, made no specific reference to'life insurance trusts. 
The writer is not aware of any case under the 1921 
or any prior Revenue Act in which the Bureau has 
contended that the part of the income of the trust 
estate, which is applied to the payment of premiums 
on insurance on the life of the grantor, must be in- 
cluded in the gross income of such grantor. Therefore, 
and since, in view of the statute of limitations applicable 
to 1923 and prior years, the subject 
is of comparatively little importance 
as to such years, the remainder of 
this article will be confined to a dis- 
cussion of the status of such trusts 
under the Revenue Acts of 1924, 
1926 and 1928. 


Status Under the Revenue Acts of 
1924, 1926 and 1928 


The Revenue Act of 1921 and 
prior Acts were silent as to whether 
the income of a revocable trust should 
be: taxed to the fiduciary or the 
grantor. The Treasury Department 
had at one time (1920) held that such 
income was taxable to the grantor.’ 
Later, in 1922, the Solicitor of Inter- 
nal Revenue ruled that, even in the 
case of a revocable trust, there should 
not be included in the gross income 
of the grantor any portion of the 
trust income other than that received 
by, or accrued to, the grantor as a 
beneficiary.” After the decision of 
the District Court in Stoddard v. Eaton,’ hereinafter 
referred to, the Department again began to tax the in- 
come of a revocable trust to the grantor. 

That the 1921 and prior Revenue Acts were lacking 
in clarity in this regard is further evidenced by the 
contrary conclusions reached by the Board of Tax Ap- 
peals and the District Court for the District of Con- 
necticut, in the case of the same taxpayer.* 

With the declared purposes of securing clarity and 
of preventing the evasion of taxes by means of estates 
and trusts, Congress, in enacting the Revenue Act of 
1924,5 rewrote Section 219. It added paragraphs (g) 
and (h). In paragraph (h) Congress, for the first 
time, made express provision with respect to the income 
of a funded life insurance trust. That paragraph pro- 





10ffice Decisions 621 and 676, C. B. No. 3, p. 202. 

2L. O. 1102, C. B. I-2, p. 50. 

8(1927)—22 Fed. (2d) 184. 

4Cf. Appeal of Henry Stoddard, (1925) 3 B. T. A. 79, and Stod- 
dard v. Eaton, supra, Note 3. See also Warden v. Lederer, (1927) 
24 Fed. (2d) 233, and Boynton v. Commissioner, (1928) 11 B. 
T. A. 1353, five members dissenting. 

5Approved June 2, 1924. 
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trust is or may be applied to the payment of premiums 
upon policies of insurance on the life of the grantor 
(except policies of insurance irrevocably payable for 
certain purposes not here material), such part of the 
income of the trust shall be included in computing the 
net income of the grantor. 


The comparable provisions of the Revenue Acts of 
1926° and 19287 are substantially identical with those 
of the 1924 Act. 


It will be observed that there is no express provision 
that paragraph (h) shall apply to trusts created before 
the passage of the 1924 Act; it will be noted also that 
it is not expressly limited to revocable life insurance 
trusts. 

The Treasury Department, in framing Article 347 
of Regulations 65, under the 1924 Act, merely para- 
phrased the language of the statute, but expressly pro- 
vided that it applied to all such trusts, whether or not 
created before the enactment of the 1924 Act. Article 
347 of Regulations 69 and Article 881 of Regulations 
74, interpreting the comparable provisions of the 1926 
and 1928 Acts, respectively, are substantially identical 
with Article 347, Regulations 65. 


Paragraphs (g) and (h) of Section 219 of the 1924 
Act have been interpreted by the courts in at least 
two cases. The first of these cases is Corliss v. Bow- 
ers,® decided by the United States District Court for the 
Southern District of New York on January 9, 1929. 
The second is Clapp v. Heiner,® decided by the District 
Court for the Western District of Pennsylvania on May 
29, 1929. The Corliss case was affirmed by the Circuit 
Court of Appeals for the Second Circuit in June, 
1929,?° and, on October 21, 1929, a petition for a writ 


of certiorari to the United States Supreme Court was 
granted. 


These decisions, all of which were in favor of the 
Government, are, in the opinion of the writer, sound. 


The trust in the Corliss case was created in 1922 by 
Charles A. Corliss and provided that the income from 
the corpus be paid to his wife with remainders over 
to his children. The trust instrument reserved to the 
settlor full control over the trust investments. and was 


completely subject to his modification, alteration or 
revocation. 


During the year 1924 the net income from the trust, 
$124,325.97, was paid over to the wife, but taxes in 
respect thereto, amounting to $44,687.43, were assessed 
against the settlor. 

The District Court pointed out that if income pro- 
ducing estates could be parcelled out among donees 
having incomes in such a way that the donor paid no 
tax although he retained full powers of control and re- 
capture, the surtax, which is one of the vital features 
of our system of income taxation, would be deprived 
of efficacy. Within limits, Congress cuncededly has 
power to “prevent evasion and give practical effect to 
the exercise of admitted power’’,’’ and the court con- 
cluded that Congress remained within these limits when 


6Section 219 (g) and (h). 

7Sections 166 and 167. 

830 Fed. (2d) 135. 

934 Fed. (2d) 506. 

1934 Fed. (2d) 656. 

11(1927)—Nichols v. Coolidge, 274 U. S. 531, at 542. 
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it taxed income to the settlor under the circumstances 
of the Corliss case. 


The District Court and the Circuit Court of Appeals 
have definitely held that these sections of the 1924 Act 
are not unconstitutional when applied to a revocable 
trust created prior to the passage of the Act, because 
the settlor has the unrestricted power to shift the tax 
to the recipient of his bounty. 


The Corliss and Clapp cases are, in the opinion of 
the writer, complete authority for the taxation to a 
grantor of the income of a trust revocable. by the 
grantor, including any portion of such income, which 
is or may be applied to the payment of premiums upon 
policies of insurance on the life of the grantor; and 


this whether such a trust was created before or after 
June 2, 1924. 


But there are other exceedingly interesting and im- 
portant questions arising under the language of para- 
graph (h) of Section 219, and the Treasury Depart- 
ment’s interpretation thereof, which have not yet been 
ruled upon by the Board or the courts. They are: 


(1) Does Section 219 (h) apply to any irrevocable 
life insurance trusts ? 


(2) If that paragraph does apply to irrevocable life 
insurance trusts, is it applicable to such trusts created 
prior to the passage of the 1924 Act? 


(3) If it is applicable to trusts created prior to 
June 2, 1924, is it constitutional as applied to such 
trusts ? 


(4) Is it constitutional as applied to irrevocable 
trusts created after the passage of the 1924 Act? 
Of these in order. 


(1) The Applicability of Section 219 (h) to Irrev- 
ocable Life Insurance Trusts 


The pertinent clause of paragraph (h)** reads as 
follows: 


“* * * or where any part of the income of a trust 
is or may be applied to the payment of premiums 
upon policies of insurance on the life of the grantor 
* * * such part of the income of the trust shall be 
included in computing the net income of the grantor.” 


So far as the writer is aware, the Treasury Depart- 
ment has published no ruling on the question whether 
this clause is applicable to irrevocable trusts. As noted 
above, its regulations merely paraphrase the language 
of the statute, with the exception that they hold that 
the statute applies to all such trusts, whether or not 
created before the enactment of the 1924 Act. 


Some light on the question now under consideration 
is shed by a consideration of paragraph (g)** and of 
the clause of paragraph (h) which precedes the clause 
quoted above. These provisions read as follows: 


(g) Where the grantor of a trust has, at any time during 
the taxable year, either alone or in conjunction with any 
person not a beneficiary of the trust, the power to revest in 
himself title to any part of the corpus of the trust, then the 
income of such part of the trust for such taxable year shall 
be included in computing the net income of the grantor. 

(h) Where any part of the income of a trust may, in the 
discretion of the grantor of the trust, either alone or in con- 
junction with any person not a beneficiary of the trust, be 


121924 Act, Section 219. 
131924 Act, Section 219. 
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distributed to the grantor or be held or accumulated for 
future distribution to him, * * *. 

It will be noted that paragraph (g) covers instances 
where the grantor has power to revest in himself title to 
the corpus “of the trust, while the provision just quoted 
from paragraph (h) applies to cases where the grantor 
does not possess the power to revest title to the corpus, 
but does retain control of the income of the trust. It 
would seem that these provisions embrace all trusts 
revocable by the grantor, and that, unless it were in- 
tended also to cover certain trusts of an irrevocable 
nature, there would have been no occasion for the pro- 
vision with respect to income which is or may be ap- 
plied to life insurance premiums. 

It is the conclusion of the writer that paragraph (h) 
is applicable to irrevocable life insurance trusts, as well 
as to those which are revocable by the grantor. This 
brings us to a consideration of the question whether it 
is applicable to irrevocable life insurance trusts cre- 
ated before the passage of the 1924 Act. 


(2) Section 219 (h) Is Not Applicable to Irrevoca- 
ble Life Insurance Trusts Created Prior to 
June 2, 1924 


The Treasury Department has provided, in its regu- 
lations,** that the provisions of paragraphs (g) and 
(h) are applicable to all trusts therein referred to, 
whether or not created before the enactment of the 
1924 Act. The Corliss and Clapp cases, supra, support 
the regulations as applied to revocable trusts. But it 
would seem that, as applied to irrevocable trusts, the 
regulations do not correctly interpret the statute. 

The applicable rule of construction of a statute such 
as this was clearly stated by the Supreme Court, in 
Shwab v. Doyle, 258 U. S. 529, thus: 


The initial admonition is that laws are not to be considered 
as applying to cases which arose before their passage unless 
that intention be clearly declared. * * *, 

There is absolute prohibition against them when their pur- 
Dose is punitive; they then being denominated ex post facto 
laws. It is the sense of the situation that that which impels 
prohibition in such case exacts clearness of declaration when 
burdens are imposed upon completed and remote transactions, 
or consequences given to them of which there could have been 


no foresight or contemplation when they were designed and 
consummated. * * *, 


If the absence of such determining declaration leaves to the 
statute a double sense, it is the command of the cases that 
that which rejects retroactive operation must be selected. 

“* * * @ statute should not be given a retrospective opera- 
tion, unless its words make that imperative * * *” (Italics sup- 
plied.) 

In Lewellyn v. Frick,® the question was whether 
Section 402 of the Revenue Act of 1918 was applicable 
to policies of insurance taken out before that Act “was 
passed ; and, if applicable, whether it was constitutional. 
That section provided that the gross estate of a de- 
cedent, for estate tax purposes, should include “the 
amount receivable by the executor as insurance under 
policies taken out by the decedent on his own life; and 
to the extent of the excess over $40,000 of the amount 
receivable by all other beneficiaries as insurance under 
policies taken out by the decedent upon his own life.” 
After pointing out that to hold the Act applied to poli- 
cies of insurance taken out before its passage would 

14Regs. 65, Art. 347. 


15(1922)—2 58 U. S. 529. 
16(1925) 268 U. S. 238. 
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involve serious doubts as to its validity, and that Acts 
of Congress are to be construed if possible in such a 
way as to avoid grave doubts of this kind (citing Pana- 
ma R. R. Co. v. Johnson) ,** the Supreme Court said: 

* * * Not only are such doubts avoided by construing the 
statute as referring only to transactions taking place after it 
was passed, but the general principle ‘that laws are not to be 
considered as applying to cases which arose before their 
passage’ is preserved, when to disregard it would be to im- 
pose an unexpected liability that if known might have induced 
those concerned to avoid it and to use their money in other 


Ways. 

Furthermore, in the interpretation of statutes levying 
taxes it is the established rule not to extend the pro- 
visions, by implication, beyond the clear import of the 
language used, or to enlarge their operations so as to 
embrace matters -not specifically pointed out. In case 
of doubt, they are to be construed most strongly against 
the Government, and in favor of the citizen.'® 


In the opinion of the writer, it is almost certain that 
the courts will hold that Section 219 (h) does not 
apply to an irrevocable life insurance trust created 
prior to June 2, 1924. If, however, it must be con- 
strued as being applicable, then it would certainly 
seem to be unconstitutional. 


(3) Section 219 (h) Is Unconstitutional Insofar as 
It Is Applicable to Irrevocable Life Insurance 
Trusts, Even Though Created Subsequent 
to the Passage of the 1924 Act 


It has been noted above that Section 219 (h) is 
applicable to irrevocable life insurance trusts 
created subsequent to the passage of the 1924 Act. 
The next question is, therefore, whether the pro- 
vision is constitutional. 

We have seen, and the courts have recognized, that 
one of the declared purposes of Congress in adding 
paragraphs (g) and (h) to Section 219 was to “prevent 
the evasion of taxes by means of estates and trusts”. 
It has also been observed that Congress has the power, 
within limits, to “prevent evasion and give practical 
effect to the exercise of admitted power.” But “the 
right is limited by the necessity’’.’® 

There can be no question that the efficacy of the sur- 
tax provisions of our income tax laws not only may be, 
but has been, restricted by the splitting up of forttines. 
To prevent such a result, so far as possible, was the 
motivating influence behind the passage of the gift tax, 
effective June 2, 1924. (See opinion of Mr. Justice 
Brandeis in Untermyer v. Anderson.)*° That tax has 
already been held void as applied to gifts made prior 
to its passage.*?_ But it has been upheld, as applied to 
a gift made after its enactment, by the Circuit Court 
of Appeals for the Second Circuit in O’Connor v. An- 
derson,—a case now before the Supreme Court. The 
court sustained the tax as an excise. 

If the Supreme Court should hold the tax in the 
O’Connor case to be void, it would seem clear that the 
attempt. to tax to a grantor, under an irrevocable trust, 
income which he is not entitled to receive and which is 
derived from property with respect to which he has 

(Continued on page 485) 

17(1924) 264 U.S. 375, 390. 

18(1917)—Gould v. Gould, 245 U. S. 151. 

19Nichols v. —/. ¥ — Note 11. 


20(1928)—276 U. 
21Untermyer V. Bae Wes supra; Note 20. 




























































































































































































































































































ERHAPS no pending question regarding income 
taxation involves the interests of so many people, 
or, in the long run, more money, than the one now 

pending regarding the right of husband and wife in 
seven states to file separate income tax returns and to 
report therein one-half, each, of the income received by 
them which is community property under the laws of 
the state where they reside. Not only does it concern 
the present and prospective taxpayers of those seven 
states, but it seems certain that fundamental questions 
will be passed upon by the Supreme Court which will 
interest and affect taxpayers everywhere. 


This article is not intended as a discussion of the 
merits of this controversy. The writer refrains from 
such a discussion at this time; in part, because he is 
one of counsel in one of the test cases now pending 
in the Courts, but more on account of the fact that 
within a short time from the date this is written one 
United States District Court and two United States Cir- 
cuit Courts of Appeals will speak thereon. The oppor- 
tunity for comparison between an authoritative state- 
ment of what the law on the subject is and the writer’s 
opinion thereon will thus be available so readily that 
fate will not be tempted at this time. Instead, this is 
intended as a news article, giving to some extent the 
background of the controversy, the proceedings had to 
this date, and the positions taken at this time by the 
opposing parties in the Courts. 


For those who would be interested in a different 
treatment of the subject, let me refer them to the 
scholarly address of Judge George Donworth of the 
Seattle Bar, at the annual mzeting of the Washington 
State Bar*Association at Olympia, on August 15, 1929. 
This is published in the Washington Law Revicw, 
Volume IV, No. 4. 


Much that will be said is well known to most of the 
readers of the NATIONAL INCOME TAx MAaGazINeE but 
must be gone over again in order to treat the subject 
even from a news angle. The system relating to the 
rights of married persons in property commonly called 
the “Community Property System” is in force in eight 
states—Arizona, California, Idaho, Louisiana, Nevada, 
New Mexico, Texas and Washington. The system is, 
of course, derived from the civil law, and its existence 
in those states is directly traceable to the Spanish and 
French control and influence existing at various times 
in the territory now embracing those states. 

Although derived from a common source, the systems 
now prevailing are recognized, by all concerned, to 
differ in many respects in the various states, and now 
to be the several systems which the constitutional and 
statutory provisions in force in the various states and 
the decisions of the various courts have made them, 
rather than the very similar offspring of a common 
ancestor. 

Essentially, however, the basis of the system in all 


*Attorney at Law, Wichita Falls, Texas. 





The Community Income Tax 
| Test Cases 


By Harry C. WEEKs* 


466 





of these states is the division of property as between 
husband and wife into the separate property of each 
spouse and the community property, with the preser- 
vation to each spouse of his or her separate property 
and the granting of a community of interest to them 
in the remainder. Generally, that property which either 
spouse has at marriage or acquires thereafter by gift, 
devise or descent, is the separate property of that 
spouse, while the acquisitions of either during marriage 
by any other means are community property. Differ- 
ences exist between the various states as to the classi- 
fication of the revenues and profit from separate prop- 
erty. In some, all or the greater portion thereof falls 
into the community property; in others, it remains 
separate property. As to separate property, and still 
speaking generally, each spouse has the same rights as if 
sole, subject in some jurisdictions to statutory limita- 
tions upon a married woman’s right to contract, create 
liabilities, etc. The law in each state gives to the wife, 
at some time, some interest in the community property. 
It is the nature of that interest, the rights appurtenant 
thereto, and the time that it attaches which gives rise 
to the pending controversy. 


The Community Property States have taken the posi- 
tion that husband and wife are the joint and equal 
owners of community property and the income which 
when received becomes community property. There- 
fore, they urge each is entitled to file a separate return 
and report therein one-half of such community income. 

All of the named states except California have heen 
cnjoying this privilege for many years, under Opinions 
of the Attorneys-General, Treasury Decisions and 
Regulations giving recognition to the correctness of 
their position. The attempt now being made to take 
away this right or privilege follows an interesting chain 
of events which will be briefly summarized—very 
briefly, for most, if not all of it, has been fully set forth 
in other articles which have appeared in previous num- 
bers of this magazine. 

Acting always upon the theory that the question was 
one to be determined by the law of the state where the 
taxpayer resided, and that, if that law recognized the 
wife as the owner of one-half of the community income, 
she could return that one-half in a separate return, the 
Treasury Department, supported by opinions of the 
Attorney-General requested by the Secretary of the 
Treasury, ruled first, that husbands and wives in 
Texas,’ and, later, in the other seven states, but not in 
California,? could make such returns, and the rights 
thus recognized were extended retroactively as far as 
limitation statutes permitted. After Blum v. Wardell, 
276 Fed. 226, Attorney-General Daugherty ruled that 
California should be accorded the same rights,’ but 
this opinion was soon withdrawn,‘ the matter recon 

1T. D. 3071, C. B. 3—221; 32 Op. Attys. Genl. 221. 

2T. D. 3138, C. B. 4-238: 32 On. Attys. Genl. 435. 

8T. D. 3568, C. B. I1l-1—84: T. D. 3569, C. B, III-1—91; 34 


Op. Attys. Genl. 376: Mim. 3201, C. B. I11-1—346. 
4T. D. 3596, C. B. I1I-1—101. 
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sidered by Attorney-General Stone and an opinion 
rendered, holding that only one-half of the community 
estate should be included in the gross estate of a de- 
ceased spouse in California, but expressing no opinion 
on the income tax features of the case.° 


All of these decisions and opinions were predicated 
upon the state law and the rights which the wife had 
under that law; the distinction against California was 
based upon the “expectant heir’ theory which the 
Courts of that state had adopted. Apparently, it did 
not occur to the Treasury Department that, under the 
law as written, any other test could be applied. Instead 
of seeking to test the correctness of the opinions ren- 
dered by the various Attorneys-General, the Treasury 
Department threw the weight of its influence behind 
attempts to incorporate into the 1921 °® and 19247 laws 
a provision to the effect that income received by any 
community should be included in the gross income of 
the spouse having control and management of the 
community property. When these attempts failed, the 
same rule announced for the 1918 law was applied.® 


Shortly after Attorney-General Stone had issued his 
opinion on the inclusion of community property in the 
gross estate of a decedent in California, and had de- 
clined to express an opinion on income taxation, he 
advised the Treasury Department® that they were 
free to test that question, and litigation which cul- 
minated in U. S. v. Robbins, 269 U. S. 315, was begun. 


This case was briefed and argued in the Supreme 
Court upon the theory that it was to be determined by 
the law of California and that the result depended 
upon whether the wife in California was a real and 
actual owner of interest in community income. The 
first part of the opinion, delivered by Justice Holmes, 
fully sustained Attorney-General (then Solicitor Gen- 
eral) Mitchell’s position that she was not such an 
owner. But the opinion continued with the following: 


But the question before us is with regard to the power and 
intent of the Revenue Act of February 24, 1919. Chapter 18, 
Title II, part II, Sections 210, 211. Even if we are wrong as to 
the law of California and assume that the wife had an interest 
in the community income that Congress could tax if so minded, 
it does not follow that Congress could not tax the husband for 
the whole. Althouch restricted in the matter of gifts, etc., he 
alone has disposition of the fund. He may spend it substan- 
tially as he chooses, and if he wastes it in debauchery the wife 
has no redress. See Gerrozi v. Dastas, 204 U. S. 64, 27 
Supreme Court, 224, 51 Law. ed. 369. 


His liability for his wife’s support comes from a different 
source and exists whether there is community property or not. 
That he mav he taxed for snch a fund seems to us to need no 
argument. The same and further considerations lead to the 
conclusion that it was interded to tax him for the whole. ~For 
not only should he who his all the power bear the burden, and 
not only is the husband the most obvious target for the shaft, 
but the fund taxed, while liable to be taken for his debts, is not 
liable to be taken for the wife’s, Civil Code, paragraph 167, 
so that the remedv for her failure to pay might be hard to find. 
The reasons for holdinz him are at least as strongz as those 
for holding trustees in the cases where they are liable under 
the law. Section 219. See Regulations 65, Article 341. 


The Treasury Department thought at first, evidently, 
that the quoted portion of this opinion overthrew the 


5ST. D. 3670, C. B. TV-1—19: 34 Op.. Attys. Genl. 395. 

6See Bill as passed by House; Report of Senate Finance Com- 
mittee thereon, p. 14. 

7See Committce Print No. i. Rev. Act of 1924 (House). 

8Reg. 62, ‘rt. 31; Reg. 65, Art. 31. 

9C. B. IV-1, 25. 
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basis of all previous rulings affecting the other seven 
community property states and took steps to try out 
this theory before the Board of Tax Appeals.*° But the 
gross injustice of even raising the question as to prior 
years was brought home to Congress with the result 
that in the then pending Revenue Act of 1924, Section 
1212 was inserted, effectively quieting the question as 
to prior years when divided returns had been made in 
accordance with rulings of the Treasury and of the 
Department of Justice. 


At the time the Robbins case was decided (Jan. 5, 
1926) the Revenue Act of 1926 had passed the House 
and was well on its way through the Senate. It then 
contained no reference to community property, but used 
the standard taxing language of prior acts. It was 
finally passed in this way with no other reference to 
community property than that contained in Sec. 1212. 
It then became important to determine the application 
of the Robbins case to the 1926 law, and whether 
divided returns could still be filed by the citizens of the 
other seven Community Property States. Again the 
matter was referred to the Attorney-General while the 
divided-return practice was permitted to continue. On 
July 16, 1927, Attorney-General Mitchell, then acting 
Attorney-General, again advised the Treasury thereon. 
His opinion adhered to the basic theory expressed by 
his predecessors, that the question was one of state 
law. But he recognized that the community systems 
in the seven states varied on important points, the diffi- 
culty of a-Federal administrative agency passing upon 
these points, and was, therefore, reluctant to express 
his opinion and perhaps deny to citizens of one or more 
states privileges which had been accorded them under 
previous rulings. 


He, therefore, withdrew all former opinions and 
advised the institution of test suits in the seven states 
to finally set the question at rest. The following brief 
excerpts from this opinion show clearly the view which 
the Department of Justice takes as to the questions 
involved : 


In determining the nature of an interest in community in- 
come created by state law, it is necessary for the federal courts 
to accept the decisions of the state courts, construing the stat- 
utes creating the interest and to determine from the statutes and 
decisions of the state courts the intrinsic nature of that in- 
terest. 

Decisions of the state courts holding what rights of a pro- 
prietary nature the wife may exercise in respect of community 
income are binding on the federal courts. 

There are very substantial differences between the so-called 
community property systems in these various states. No two 
of them are just alike. Some resemble very closely the sys- 
tem in California dealt with in the Robbins case, but in other 
states the systems differ very considerably from the California 
system. 

As the nature and extent of a wife’s interest in community 
income are matters determined by the laws of the state, Con- 
gress may not by any enactment change the nature of the wife’s 


interest. 

This brings us down to the present situation. It 
was determined to institute test suits in each of the 
seven Community Property States and to make tax 
returns for the year 1927 the basis of the test. Until 
final determination in the various states citizens of those 
states were permitted to continue filing divided returns. 


104ppeal of Ramming, 6 B. T. A. 188; Appeal of Rigsby, 6 
B.. Th. THe. 


1135 Op. of Attorneys-General, 265. 
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[It was also decided in no event to go back of the year 


1927. 


Test cases have been filed in four of the Community 
Property States: Arizona, Louisiana, Texas and Wash- 
ington. Three have been decided in the Federal Dis- 
trict Courts, and all have been decided in favor of the 
taxpayer. Bacon v. Hopkins, the Texas test case, was 
decided June, 1928, and is reported in 27 Fed. (2nd) 
140; the Washington test case, Seaborn v. Poe, 32 
Fed. (2nd) 916, was decided in May, 1929; the Ari- 
zona test, Koch v. Goodell, was decided in March, 
1929; the Louisiana suit, Pfaff v. Bender, was heard 
early in October, 1929, but to date an opinion has not 
been rendered by the Louisiana District Court. 


The Arizona and Washington cases were carried to 
the United States Circuit Court of Appeals for the 
Ninth Circuit and were there argued together on Octo- 
ber 21, 1929. The Texas case is pending in the United 
States Circuit Court of Appeals for the Fifth Circuit, 
and will be argued late in November or early in Decem- 
ber. It is expected that tests in the other states, New 
Mexico, Idaho and Nevada will be commenced shortly. 


The method adopted for each case was to select a 
suitable taxpayer in the state, assess against him a tax 
based upon all of the community income, and after col- 
lection and a rejected claim for refund, for this tax- 
payer to sue the Collector for refund. 


In each case the plaintiff has urged upon the courts, 
trial and appellate, substantially the following points: 

1. The Revenue Act of 1926 makes the individual, 
and not the husband and wife, the unit of the individual 
income tax and lays that tax upon the income owned 
by th- ‘dividual, whether husband or wife. This is 
supported by the language of the Act, particularly 
sections 210, 211 and 223; by the Executive interpreta- 
tion, with Congressional approval, of the same language 
in prior Acts; and by the settled practice of making 
ownership, alone, the basis and test in other situations 
and states. 


2. The laws of the respective states, where the tests 
have been instituted, give to the wife an equal, present 
and vested interest with her husband in the community 
property and income which becomes community prop- 
erty when received. This, it is contended, because the 
matter is one in which state rules of property are final 
and conclusive, settles the matter of the incidence of a 
tax based upon ownership. 


3. Should it be proper to go into the rights which a 
wife has or can exercise with respect to community 
property and to determine therefrom whether the Fed- 
eral Courts will treat her as owner of one-half of the 
community property; state statutes and decisions show 
that she has all the necessary rights of an owner. The 
situation is distinguishable from that existing in Cali- 
fornia in 1918, aside from the difference between the 
“vested right” and “expectant heir” theories, chiefly 
because the wife’s interest in the community estate 
goes at her death to her heirs at law or as she may 
direct by will, is subject to estate and inheritance taxes; 
the wife, in varying degrees and circumstances, can 
control all or a portion of the community property; and 
the husband’s control and management is subject to well 
defined and enforceable limitations to prevent fraud 
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upon or injury to the wife’s rights; and because any 
tax which may be assessed against her can be enforced 
out of her share, or all, of the community property. 
4. The differences in the state law, briefly referred 
to above, sufficiently distinguish the situation from the 
1918 California situation and prevent U. S. v. Robbins 
from controlling or requiring an adverse decision. 


5. If it be held that the statute requires an interpre- 
tation taxing the husband on the aggregate of the 
community income—his share plus her share, at pro- 
gressive rates—then this construction renders the Act 
unconstitutional in that, in so far as the tax is based 
upon the wife’s share of rents and revenues from real 
estate and invested personal property, it is, as to the 
husband, a direct tax, not apportioned and not on in- 
come within the purview of the Sixteenth Amendment ; 
it lacks geographical uniformity; and, because based 
upon property and income not belonging to the taxpay- 
er, is sufficiently arbitrary and capricious to constitute 
the taking of property without due process of law 
within the rule of Nichols v. Coolidge, 274 U. S. 531. 

The Government’s position can be summarized much 
more briefly. As shown by the briefs filed in the Ap- 
pellate Courts, the attorneys for the Collectors base 
their case upon the proposition that, by the Robbins 
decision, “it was finally determined that the words ‘the 
net income of every individual’ do not describe income 
‘owned’ by an individual, but income under the domin- 
ion of an individual; that the test adopted by Congress 
is not, as had been erroneously supposed, the character 
of the wife’s interest in the community income, but is 
the extent of the husband’s dominion over it.” This 
position seeks to confine consideration of state laws 
only to those dealing primarily with management and 
control of community property and to term such man- 
agerial rights as the husband has “dominion.” 

It is quite apparent that the case for the Government 
has so far been presented on a different ground than 
that outlined by Mr. Mitchell in his opinion of July 
16, 1927. This is based primarily upon a different view 
of the effect of the Robbins case. It may be that this 
is merely to try out the theory in advance of a presen- 
tation in the Supreme Court and to establish, if possible, 
a second line of defense. Its reception by the Circuit 
Courts will probably have a controlling influence on 
which argument will be stressed in the Supreme Court. 

In the Bacon case, 27 Fed. (2nd) 140, Judge Atwell 
based his decision upon the ground that, regardless af 
what Congress might do, it had imposed the tax “on 
that which belonged to one,” and that the ownership 
by the wife in Texas of one-half of the community 
property was well settled. With reference to the Rob- 
bins case, he pointed out the divergence in facts and 
said : 

The hypothesis, if we call it that, with reference to the power 
of Congress, as I have already said, has not been followed by 
any harvest in or from Congress in that direction. 

In the Washington case, Seaborn v. Poe, 32 Fed. 
(2nd) 916, Judge Cushman held, citing and relying 
largely on Rucker v. Blair, 32 Fed. (2nd) 222 (9th 
C. C. A.), that the wife was an individual within the 
taxing act, and since an equal one-half interest in com- 
munity income vested in her when received by either 

(Continued on page 483) 
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Waivers and the Federal Income Tax 


By Ro.Lanp R. FouL_Ke* 


PART II 
Effect of the Statutes on Previously Executed Waivers 


HERE are no provisions in the statutes except 
in two instances: which confine the application 
of the provisions as to waivers to waivers executed 
before the enactment of the statute. Indeed, the more 
reasonable construction of the provisions prior to 1928 
as to assessments was that they only applied to waivers 
executed after the enactment of the statute. This 
would, furthermore, seem to be the proper construc- 
tion, as a retroactive effect is not to be given to Act 
of Congress unless there are express words to that 
effect. All waivers, therefore, executed before there 
were any statutory provisions stand on their own bot- 
tom at common law apart from the statute except in 
the cases specially mentioned.*" The provisions of the 
statute give the waiver a certain effect, as has already 
been pointed out, and therefore only those waivers 
executed after the statute can come within the statu- 
tory provisions. The repeal of a statute providing for 
waivers by a subsequent act can obviously have no 
effect upon a waiyer already executed under the pro- 
visions of the repealed act because the waiver is com- 
plete upon being signed. The statutory prolongation 
immediately attaches and the waiver has no further 
function, therefore the prolongation having attached 
before the previous act was repealed, it is obvious that 
in the absence of any special wording in the repealing 
act the repeal of the former act can have no effect 
upon the prolongation which was already attached in 
the particular case under a waiver.* The only real 
distinction between waivers apart from the statute and 
those under the statute which have so far been raised 
is the question of a consideration and the question of 
whether the waiver must be executed before the expira- 
tion of the period of limitations or a period provided 
by a previous waiver. 
In other words, we may say that every waiver has 
a common law aspect which is so to speak enlarged or 
strengthened by the provisions of the statute. The 


statute provides underpinnings to strengthen the waiver. 
All waivers, therefore, apart from the statute have no 
underpinnings and the repeal of a statute simply re- 
moves the underpinnings and leaves the waiver to exist 
at common law. Since, however, a waiver when exe- 
cuted has a certain effect, it follows that where a waiver 
is underpinned by a statute and has produced a certain 
effect that the removal of the underpinnings, that is 
the repeal of the statute, cannot interfere with the ex- 
traneous effect of the waiver while the underpinnings 
were there. 

Most of the waivers first used were unlimited in 
time, and in such case the waiver expired within a 
reasonable time* or on reasonable notice by either 
party. The Treasury on April 11, 1923, gave notice 
that all unlimited waivers (then) on file as to the year 
1917 would expire on April 1, 1924.° The notice does 
not apply to waivers (1) dated September 1, 1923 ;7 (2) 
for the year 1918;° (3) fiscal year ending i in 1918" or 
where the waiver is unlimited as to collection if an as- 
sessment is made within one year from March 1, 1923.?° 
Where waiver applies to 1917 and other years the no- 
tice terminates the waiver as to the year 1917 on April 
1, 1924, and the waiver extends a reasonable time as 
to the other years.1* The notice does not apply and 
therefore terminates on April 1, 1924 waivers dated 
April 5, 1923, mailed on April 10, 1923, and received 
by the Commissioner on April 13, 1923.12 A limited 
waiver following an unlimited waiver will validate an 
assessment, etc. within the time of the limited waiver." 
Where an unlimited waiver is followed by a waiver for 
one year “after expiration of statutory period as ex- 
tended by waivers already on file” the unlimited char- 
acter of the waiver remains and a sixty day letter in 
reasonable time after the second waiver will be valid.%* 
An unlimited waiver executed before the Act of 1921 
is not affected by the Act.'® 

The period fixed by the waiver is considered as a 





*Attorney-at-Law, Philadelphia, Pa. 

1Act 1926, § 278 (e), § 1109 (b), See note 1D, ante. Act 1928, 
$276 (b), See note 1B, ante; § 276 (c), See note 1C, ante; 
§ 506, See note 1K, ante. 

2Acts 1924, 1926, § 278 (c), See note 28, ante. 

2aSee Sunshine Cloak & Suit Co. v. Com., 10 B. T. A. 9 
Trammell at 977. Cunningham Sheep & Land Co. v. Com., 7 
T. A. 652. 

8See Chadbourne and Moore, Inc., v. Com., 16 B. T. A. 1054. 

4Greylock Mills v. Com., 31 Fed. (2d) 655; C. B. VIII-2, : 
Ct. D. 98, VIII/36/4338 affirming 9 B. T. A. 1281; Cunningham 
Sheep & Land Co., 7 B. T. A. 652; William S. Doig, Inc., v. Com., 
13 B. T. A. 256; Pictorial Printing Co. v. Com., 12 B. T. A. 1407; 
Cellars et al., v. Com., 16 B. T. A. 411. 

5Warner Sugar Refining Co., 4 B. T. A. 5; statutory period 
expired in 1923 unlimited waiver filed February, 1921, would 
have expired April 1, 1924, assessment March 31, 1924. Claim 
in abatement which was rejected December 26, 1924. Decision 
open to objection. The assessment was made before April 1, 
1924, date of expiration of unlimited waiver. The Board may 
have considered the rejection of claim in abatement in December, 
1924, as the assessment of the tax. Not clear whether the Board 
meant that the waiver would have been determined by the tax- 
payer prior to April 1, 1924, since it was not so determined. 
Not clear why the waiver was not determined under the Treasury 
order of April 11, 1923. Franklin v. Com. 7 B. T. A. 636, dictum, 
as assessment was made before April 1, 1924. It appears that 
the taxpayer may withdraw a revocable or unlimited waiver; 
C. B. IlI-2, 303, S. M. 2586. 
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6C. B. II-1, 174, Mim. 3085; assessment beyond April 1, 1924, 
void in these cases. O’Neill Machine Co. v. Com., 9 B. T. x 567. 
Collection ee April 1, 1924, barred in these cases: Franklin 
v. Com., 7 B. T. 636; Shaffer v. Com., 12 B. T. A. 298; Wick- 
wire v. Com., 10 B 7. < 102, semble. Board did not notice that 
period expired March 17, 1923. American Powder Mills v. Com., 
12 B. T. A. 305, semble. Period expired April 1, 1923. Leland 
v. Com., 8 B. T. A. 974. : 

TCunningham Sheep & Land Co. v. Com., 7 B. T. A. 652; a 
previous unlimited waiver dated February 27, 1923, was obvi- 
ously limited by the Treasury order to April 1, 1924. Pictorial 
Printing Co. v. Com., 12 B. T. A. 1407. 

8Cellars et al., v. Co., 1 SB. TT. A. 421. 

9c. B. VII-2, 304, G. C. M. 5362. 

10C, B. VII-1, 144, G. C. M. 2939. 

11C. B. VIII-1, 153, G. C. M. 3152. Greylock Mills v. Com., 31 
Fed. (2d) 655, C. B. VIII-2, Ct. D. 98, VIII/36/4338, affirming 
9 B.. T. A.. 2861. ; 

12National Tool Co. v. Routzahn, 28 Fed. (2d) 914. 

13North American Oil Consolidated v. Com., 12 B. T. A. 68; 
Cc. B. VII-1, 153, G. C. M. 3152. 

14Humphrey & Sons v. Com., 11 B. T. A. 889. 

15C. B. III-2, 303, S. M. 2586; Toxaway Mills Corporation v. 
United States, 61 Ct. Cl. 363; Amer. Fed. Tax Rep. (5) 5714; 
Cc. B. V-1, 322, T. D. 3805; United States Sup. Ct. cert. granted, 
270 U. S. 637, reversed see 63 Ct. Cl. 646; Amer. Fed. Tax Rep. 
(6) 6811 on mandate of Supreme Court on confession of error 
by the Solicitor General without it appearing what the error was. 
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prolongation of the statutory period just as if ex- 
pressly so provided and assessment collection, etc., 
made within the period of the waiver have the same 
force and effect as if done’within the statutory period.*® 
In the quaint language of common law pleadings the 
act is done nunc pro tunc. If the assessment or collec- 
tion, etc., is made beyond the period of the waiver, it 
is void in like manner as if it were made beyond the 
period of the statute without any waiver being filed.’* 
Where sixty day letter is sent after the expiration of 
the period prescribed in the waiver for assessment, the 
statute applies and determination is barred.1* Since 
the Act of 1924 also the additional period for eollection 
runs from the assessment when made under the waiver 
just as it would have run from the assessment made 
within the statutory period.’® 

A waiver executed by a transferor prolongs the 
period of limitation as well against the transferee as 
against himself and the one year limitation as to the 
transferee begins to run from the expiration of the 
period prescribed in such waiver.”° 

Since the wording of the statutes is to the effect 
that the tax must be assessed or collected as the case 
may be within the period fixed unless the period is 
extended by a waiver, it follows that the period fixed 
by the waiver is part of the statutory period of limi- 
tation by the express implication of the statute. There- 
fore, any other provisions in the statute relating to the 
statute of limitations necessarily incorporate and refer 
also to the extension of that period fixed by the waiver. 
That is to say, the statutory period fixed must be con- 
strued in connection with the exceptions and the ex- 
ceptions are as much a part of the limitation as the 
period fixed by the statute itself.”* 

Where sixty-day notice is given after the expiration 


16National Refining Co. of Ohio, 1 B. T. A. 236; Samuel G. 
Heinrich, 2 B. T. A. 406: Emery et al., v. Com., 9 B. T. A. 328; 
Colmer Green Lumber Co. v. Com., 12 B. T. A. 256: Preston v. 
Com.,; 9 B. T. A. 645: Leland v. Com., 8 B. T. A. 974; Greylock 
Mills v. Com., 9 B. T. A. 1281: Baur v. Com., 14 B. T. A. 933. 
In such case where taxpayer has posted securities to prevent 
distraint the securities should be returned; C. B. VII-2, 204, 
G. Cc. M. 4253; Southland Coal Co. v. Com., 16 B. T. A. 50. 
Joseph Elias & Co., Inc. v. Com., 17 B. T. A. 628. Thiel Service 
Co. v. Com., — B. T. A. —:; No. 19201, Oct. 30. 1929. Columbia 
Iron Works v. Brock, U. S. Dist. Ct. Middle Dist. of Tenn., No. 

26 Law. 

1 loud v. Com., 11 B. T. A. 903: Trustees for Ohio & Big 
Sandy Coal Co. et al., v. Com., 9 B. T. A. 617; Watt & Holmes 
‘Hardware Co. v. Com.. 8 B. T. A. 372; Emery v. Com., 9 B. T. A. 
328. Rejection of «lsim in abatement beyond period. Denholm 
& McKay Co. v. Com., 15 B. T. A. 225; Shaffer v. Com.. 12 
B. T. A. 298; Gulf States Steel Co. v. Com., 12 B. T. A. 1244; 
Lamborn v. Com., 13 B. T. A. 177; Earle v. Com., 12 B. T. A. 963 
Wright & Taylor, Inc. v. Lucas, 34 Fed. (2d) 328. 

18Standard Rice Co., Inc., v. Com., 13 B. T. A. 338. 

19See notes 25, 26 post. 

20Cellars et al., v. Cum., 16 B. T. A. 411; Lang Body Co. of 
Delaware v. Com., 17 B. T. A. 245; Jaffee v. Com., 17 B. T. A. 675; 
Gleichman v. Com., 17 B. T. A. 847, dictum. Menger v. Com., 
— B. T. A. —; No. 21589, Oct. 17,°1929. 

21See opinion of Arlerson, J., in Insley Manufacturing Co. 
v. Thurman, 13 Fed. 2 (d) 441; Sunshine Cloak & Swit Co. v. 
Com., 10 B. T. A. 971: Act 1926, § 278 (d) providing as to assess- 
ment made within statutory period applicable for collection, etc. 
The phrase, ‘“‘statutory period applicable,” includes any statutory 
period as extended by waivers. Jos Elias & Co., Inc. v. Com., 
17 B. T. A. 628. 

22Parish-Waison Co., Inc. v. Anderson, 34 Fed. (2d) 322; In- 
sley Manufacturing Co. v. Thurman, 33 Fed. (2d) 441; Chesa- 
peake & Virginia Coal Co., Inc., v. Com., 15 B. T. A. 1052; 
Alfred C. Goethel Co. v. Com., 15 B. T. A. 199; Hample v. Com., 
12 B. T. A. 342; Hodges v. Com., 14 B. T. A. 664; American Fea- 
ture Film Co. v. Com., 11 B. T. A. 1271. 

23Aiken v. Com., 10 B. T. A. 553; there was an assessment 
before February 26, 1926, subsequent waiver of assessment with 
a hiatus between the assessment and the waiver. The Board held 
the six-year period attached to previous jeopardy #*ssessments 
which had been made beyond the period as prescribed bv waiver 
for the reason that those invalid assessments were validated by 
the subsequent waiver. The case, however, is of doubtful value 
because it did not clearly appear when the assessment was made, 
and the Board rendered no clear cut decision on that point. 
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of the statutory period, within the period fixed by the 
waiver, and an appeal is taken to the Board of Tax 
Appeals within the period of the waiver the provisions 
of the statute as to suspension of limitation applies.” 

It has also been said that a waiver executed beyond 
the period validates a prior assessment.?® 

The Act of 1921 provided a period for assessment 
and collection which ran concurrently. A waiver of 
assessment therefore did not authorize collection with- 
in the period of the waiver and after the expiration of 
the statutory period.** Collection was barred by the 
statute and the period of collection was not extended 
by the waiver. Conversely, a waiver of collection 
would not authorize an assessment at a period beyond 
the statutory limitation. 

The Act of 1924 and subsequent acts have provided 
for two periods, one for an assessment and an addi- 
tional period for collection, running from the time 
of the assessment. A waiver of assessment only, there- 
fore, would not limit the period for collection because 
that period would attach to the assessment when made 
after June 2, 1924 by operation of the statute.2° There 
is great obscurity in the cases on the question of 
whether a similar principle applies to assessments in 
similar cases made before June 2, 1924.2° Where a 
waiver of assessment and collection was made before 
June 2, 1924, assessment made after June 2, 1924 with- 
in the period of the waiver and collection after the 
period of the waiver, the question arose of whether the 
collection was barred by the terms of the waiver or 
whether the six year period in the Act of 1924 attached 
to the assessment. The decisions are in conflict and are 
collected in the note.2” In some of these cases the de- 
cisions were based on the intention of the parties. In 
others on the ground that the Commissioner has no 


24Toraway Mills v. U. S., 61 Ct. Cl. 363; Amer. Fed. Tax Rep. 
(5) 5714; see n. 40 post, 15 ante. Wickwire v. Com., 10 B. T. A. 
102; period expired March 27, 1923. February 24, 1921 waiver 
of assessment only unlimited expiring April 1, 1924. April, 1923 
jeopardy assessment. Littleton said where unlimited waiver of 
assessment only the period for collection expired April 1, 1924, 
but it expired on March 27, 1923, because waiver was only of 
assessment. Apple v. Com., — B. T. A. —; No. 24213. 

25Sunshine Clock & Suit Co. v. Com., 10 B. T. A. 971. Farmers 
Cooperative Milk Co. v. Com., 9 B. T. A. 696. American Oil Con- 
solidated Co. v. Com., 12 BR. T. A. 68; waiver of assessment only 
made on November 17, 1925, to December 31, 1926. Sixty-day 
letter September 28, 1925. Six-year period in Act 1924 applied. 
Stern Bros. & Co. v. Com.,17 B. T. A. 848. Jos. Elias & Co., Inc. 
v. Com., 17 B. T. A. 628. Loewer Realty Co. v. Anderson, 31 
Fed. (2d) 268: C. B. VIII/43/4405, Ct. D. 125. Columbia Iron 
Works v. Rrock. U. S. Dist. Ct. Middle Dist. of Tenn. No. 1926 Law. 

26Wickwire v. Com., 10 B. T. A. 102; Littleton, J., said period 
expired with expiration of unlimited waiver on April 1, 1924. 
American Powder Mills v. Com., 12 B. T. A. 305; Opinion of 
Board obscure. No reason given. Central National Bank v. Com., 
11 B. T. A. 1017; Siefkin seemed to think that the six-year 
period ran from the assessment in 1921. In fact, however, the 
waiver of assessment postponed the period until after the sixty- 
day letter was issued and consequently the Act of 1924 attached 
to the assessment when made. The waiver for collection in this 
case wis s mrfluous. Sugar Run Coal Mining Co. v. Com., 11 
B. T. A. 587: Smith said that the Board had decided that a 
waiver of time for assessment also extends to collection al- 
though collection not mentioned. No cases in point are cited and 
the remarks should properly be understood to apply only to facts 
like the case at bar where the waiver of assessment was after the 
Act of 1924. Welt-Zerwick, Inc., v. Com., 11 B. T. A. 1416. See 
note 30 post. In C. B. VIII-40, 4376 G. C. M. 6898, the Treasury 
has taken the position thot waivers of assessment only to March 
31, 1925, authorized collection in January, 1924, of tax barred by 
the statute on April 11, 1923. Extremely doubtful if this position 
—” sustained by the courts. C. B. VIII/40/4376, G. C. M. 
6898. 

2.Waiver operates to limit the collection; Hood Rubber Com- 
pany v. White, 28 Fed. (2d) 54; Amer. Fed. Tax Rep. (6) 7983. 
Lowell, D. J., said that the parties having by their agreement 
fixed the time for collection that agreement must be observed 
and that Congress could not vary the contract. The observations 
as to the power of Congress are opposed to the weight of 
authority. 

Collection not borred by the waiver. Florsheim Bros. Dry 
Goods Co. v. United States, 26 Fed. (2d) 505; Amer. Fed. Tax 
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power to shorten the period of limitation as against the 
Government, and, therefore, so much of the waiver as 
may be construed to limit the time of collection was 
void. The grounds adduced by the learned judges are, 
however, beside the point. There could be no question 
of intention because the parties could not have foreseen 
the provision in the Act of 1924. When the Commis- 
sioner executed the waiver the five year period in the 
Act of 1921 was in force, and he did not shorten the 
period of limitation. On the contrary, he extended it 
although for a definite time. It seems clear that the 
collection was not barred. The six year period in the 
Act of 1924 attached to the assessment made under the 
waiver, because it was obviously the intention of the 
statute that the period should attach to all assessments 
made after June 2, 1924, and there is no question of 
the power of Congress to enlarge the period of limita- 
tion or invalidate the previous contract between the 
parties. If the waiver was made after the 1924 Act, 
somewhat different considerations apply. Since the 
Commissioner cannot shorten the period of limitations 
prescribed by the statute, the waiver cannot operate to 
require the Commissioner to collect at an earlier period 
than he would have to if the waiver were not made. 
If, however, the waiver prolongs the period beyond 
the sum total of the period for assessment plus the 
period for collection, the Commissioner must collect as 
well as assess within that further period of the waiver. 


In cases where the statutory period expired before 
the Act of 1924 (June 2, 1924) and a waiver had 
been filed, the question arose of whether the six year 
period for collection in the Act of 1924 attached to 
the assessment made within the period of the waiver. 
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A great many cases have arisen on this point and 
they seem to be to the following effect : 

Where the period of the waiver of assessment ex- 
pired before the 1924 Act (June 2, 1924), the six year 
period for collection in the Act of 1924 does not 
attach to an assessment made within the period of the 
waiver.” If the period of the waiver extends until 
after June 2, 1924, the six year period in the Act of 
1924 attaches to an assessment made” after June 2, 
1924 and probably does not attach to an assessment 
in such case made before June 2, 1924. If there is a 
waiver of assessment and collection extending to after 
June 2, 1924 and assessment made before June 2, 1924 
the six year period in the Act of 1924 does not attach 
to the assessment and collection may be made only 
within the period of the waiver and presumably not 
after the expiration thereof .* 

Waivers are to be reasonably construed in accord- 
ance with the intention of the parties.*? A waiver as 
to assessment for a taxable period subsequent to the 
death of the taxpayer does not apply to an assessment 
for the taxable period to the date of his death.** 
In like manner a waiver as to taxes under Act 1916 
as amended by Act 1917 covers all the taxes imposed 
under the Act of 1917, in addition to those imposed 
under the Act of 1916.** A waiver as to the taxes of 
a certain year applies not only to the tax due under 
the provisions of the law existing when the waiver was 
made but also to tax due under a new statute affecting 
the computation assessment and collection of such 
tax.*° Waiver as to assessment includes a reassess- 
ment.2* Where a waiver is filed as to one or more 
years and a subsequent waiver is filed as to years, 





Rep. (6) 7722; C. B. VII-2, 208, T. D. 4224, affirmed 29 Fed. (2d) 
895; C. B. VIII/6/4099, Ct. D. 35: Dawkins, D. J. said that the 
parties did not intend by the waiver to limit the period of 
collection and the Commissioner has no power to shorten the 
period of limitation. 

Bauk of Commerce v. Rose, 26 Fed. (2d) 365; Amer. Fed. Tax 
Rep. (6) 7740; C. B. VII-2, 207, T. D. 4207. Sibley, D. J., on the 
same grounds as in case above mentioned with additional remark 
that Congress has full power to modify the waiver. 

Ramsey v. Com., 11 B. T. A. 345; Board said Commissioner 
not authorized to shorten period, dictum. Perivd expired March 
29, 1923, assessment March, 1923. Claim in abatement. Febru- 
ary 24, 1924, second assessment, claim in abatement. February 
15, 1923, waiver d. a. c. to April 1, 1924. February 11, 1924, 
waiver d. a. c. to April 1, 1925. January 23, 1925, sixty-day 
letter, decision open to objection because collection of all assess- 
ment before the 1924 Act was barred under all the authorities as 
the 1924 Act did not attach. No other assessment was made and 
the sixty-day letier was issued after the expiration of the period 
of the last waiver. 

Estate of John W. Peale v. Com., 13 B. T. A. 1101, ace. 

28Peerless Paper Bor Mjg. Co. v. Routzahnu, 22 Fed. (2d) 459; 
Amer. Fed. Tax Rep. (6) 7050; J'orawuay Mills v. United States, 
61 Ct. Cl. 363; Amer. Fed. Tax Rep. (5) 5714: in this case the 
period expired before June 2, 1924, assessment was mide before 
that date under waiver expiring before June 2, 1924. 
of Claims held tax payer could not recover. The Solicitor-General 
confessed error in Supreme Court and without opinion the” de- 
cision in the Court of Claims was reversed, 270 U. S. 637; See 
61 Ct. Cl., 646: Amer. Fed. Tax Rep. (6) 6811: National Tool 
Co. v. Routzahn, 28 Fed. (2d) 914; Franklin v. Com., 7 B. T. A, 
636; Naiional Products Co. v. Com., 7 B. T. A. 632; semble, 
O’Neill Machine Co. v. Com., 9 B. T. A. 567; Chicago Insuluted 
Wire & Manufacturing Co. v. Com., 10 B. T. A. 1195; Wickwire 
v. Com., 10 B. T. A. 102; Shaffer v. Com., 12 B. T. A. 298: Amer- 
foan Powder Milla v. Com., 12 B. T. A. 305: C. B. VI-1, 109, 
G. C. M. 1546; C. B. VII-2, 204, G. C. M. 4253; C. B. VII-2, 169, 
G. C. M. 4565. 

29Ginn-Coleman Co. v. Com., 12 B. T. A. 550; North American 
Of Consolidated v. Com., 12 B. T. A. 68; Bank of Commerce v. 
Rose, 26 Fed. (2d) 365; Amer. Fed. Tax Rep. (6) 7700: C. B. 
VII-2, 207, T. D. 4207. The Peck Stow & Wilcogr Co. v. Com., 12 
B. T. A. 569; Florsheim Brothers Dry Goods Co. v. United States, 
26 Fed. (2d) 505; Amer. Fed. Tax Rep. (6) 7722, affirmed 29 
Fed. (2d) 895; C. B. VIII/6/4099, Ct. D. 35; C. B. VIII/41/3940, 

T. D. 4224. David Rodefer Oil Co. v. Com., 11 B. T. A. 782; 
Humphrey & Sona v. Com., 11 B. T. A. 889: nature of waiver not 
clear from report. The Bradford Co. v. Cum., 14 B. T. A. 339. 

Loewy & Sona, Inc. v. Com., 11 B. T. A. 596; period expired 


The Court ~ 


October 14, 1925. Waiver of essessment to December 31, 1925. 
Sixty-day letter December 11, 1925; collection not barred. Law- 
rence Trust Co. v. Com., 8 B. T. A. 984; Farmers’ Cooperative 
Milk Co. v. Cum., 9 B. T. A. 696; Sunshine Cloak & Suit Co. v. 
Com., 10 B. T. A. 971; Floyd v. Cum., 11_B. T. A. 903: Chat. 
tanvoga Coke & Gas Company v. Com., 12 B. T. A. 782: Stafford 
Mille v. Com., 12 B. T. A. 519: Neiman-Marcus Co. v. Cum., 11 
B. T. A. 1036; Klauber Embroidery Works v. Com., 11 B. T. A. 
119: Atkins v. Bender, 26 ked. (2d) 690; Amer. Fed. Tax Rep. 
(6) 7742; Steele, Wedeles Co. v. Com., 11 B. T. A. 279; Consumers 
Ice Co. v. Com., 11 B. T. A. 144; Fidelity Title & Trust Co., Ev. 
v. Com., 10 B. T. A. 482: Mutual Oil Cu. of Arizona v. Com., 14 
B. T. A. 538. Apple v. Com., — B. T. A. —, No. 24213. 

30The authorities are in confusion. Six-year period does attach 
to assessment made before June 2, 1924; Hodges v. Com., 14 B. 
T. A. 664 following Art Metul Works, 9 B. T. A. 491 now aver- 
ruled by Russell v. U. S., 278 U. S. 181; 49 Sup. Ct. Rep. 121; 
reversing 22 Fed. (2d) 249; Amer. Fed. Tax Rep. (6) 6955. 
Wilson Banking Co. v. Com., 10 B. T. A. 898, did not appear 
whether waiver was of ass°ssment only or of collection and 
assessment only. Hample v. Com., 12 B. T. A. 342. 

Six-year period does not attach to assessment made before 
June 2, 1924. Standard Rice Co., Inc. v. Com., 13 B. T. A. 338. 
Gleichman v. Com., 17 B. T. A. 147. Seen ote 26 ante, 

31C. B. VI-1, 110, G. C. M. 1682: National Products Co. v. Com., 
1B. T. A. 632: Hodges v. Com., 14 B. T. A. 664. So much of 
the head note in this c:se and the opinion of Trussell, dictum, 
that the six-year period in the Act of 1924 attached to the 
assessment miy be disregarded as opposed to the weight of 
authority. Cases may only be supported on the ground that a 
hiatus between the period and the waiver is immaterial. Wilson 
Banking Co. v. Com., 10 B. T. A. 898: Arundell said, six-year 
period attached to assessment before 1924 (June 2, 1924). Did 
not appear what the terms of the waiver were but sixty-dry 
letter issued after June 2, 1924, within the period of the waiver. 
If there was a waiver of collection the case was rightly decided. 
See Hample v. Co., 12 B. T. A. 342, where the six-year period 
attached to the assessment in 1919. 

82Consumers Ice Company v. Com., 11 B. T. A. 144; Stern Bros. 
& Co. v. Com., 17 B. T. A. 848: the clause in the waiver that it 
is to remain in effect for a certain period after the expiration 
of the period as extended by waivers already on file with the 
Bureau when executed within the period of such previous waiver, 
extends the period as fixed and does not merely preserve the 
extension of the period as fixed by that waiver. 

83Radin, Adm. v. Com., 8 B. T. A. 1077. 

84C, B. III-2, 303, S. M. 3586; Aitken v. Com., 10 B. T. A. 653. 

85Steele Wedeles Co. v. Com., 11 B. T. A. 279. 

8tJohn M. Parker Co. v. Com., 11 B. T. A. 1236. 
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some of which were the same as those under the 
previous waiver, it seems that there is no extension of 
the period with respect to the years mentioned in the 
first waiver, omitted in the second.**? The decisions 
are in conflict on the question of whether a waiver for 
a specific year operates as to an assessment or collec- 
tion for a fiscal year ending in the year mentioned in 
the waiver.** 

A waiver of assessment or collection as to the lia- 
bility under an act specified obviously does not waive 
the assessment or collection of a liability under a subse- 
quent statute not named.*® A waiver of assessment 
only does not authorize coliection within the period of 
the waiver and after the statutory period has run.* 
A provision in the second of two overlapping waivers 
that “the taxpayer does not waive any rights that 
may have been accrued * * * notwithstanding any- 
thing herein contained” refers to the rights with re- 
spect to the running of the statute of limitations some 
of which accrued owing to the overlap.** 


The statute expressly provides that the Commis- 
sioner must sign the waiver.** It is not necessary to 
show that waiver was executed personally by the Com- 
missioner. He may delegate the power to a subordi- 
nate.** If it bears his signature it is presumed that it 
was properly executed by him or under his direction.** 
Nor is the absence of his signature as to waivers of 
collection made prior to February 26, 1926** fatal 
when he has otherwise indicated an acceptance of the 
waiver.*® It is not necessary for the Commissioner 
to give notice of acceptance of the waiver*’ nor is the 
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absence of the date of his approval material.‘* The 
Board refused to give the waiver any effect in a case 
where the Commissioner signed two days before the 
hearing in the Board, four months after the death of 
the taxpayer who had signed about four years before 
his death.*® A waiver is obviously valid only if signed 
by the taxpayer. A waiver signed by A would not 
operate to waive the statute as to taxpayer B. On the 
question of whether it was signed by A or B or the 
identity of the parties the United States court in a 
proceeding between the United States Government and 
the taxpayer would not be bound by a determination in 
a proceeding in a state court between the taxpayer and 
other parties. In the case of waiver by executors and 
administrators as to liability of the decedent the Treas- 
ury first took the position®® that the validity of the 
execution of the waiver was to be determined by the 
power of the personal representative under the state 
law ;°' that if, under such law, he did not have power 
to execute such waiver or was not thereto authorized 
by the will, the waiver was void. The Court of 
Claims*? followed by a lower Federal Court and the 
Board of Tax Appeals®* have taken the position that 
the state law is immaterial and a personal representa- 
tive may always waive the statute. So far these de- 
cisions proceed upon the ground that the state deci- 
sions as to the power of the personal representative are 
not binding on the Federal Courts, particularly where 
they are conflicting, they are clearly sound. ‘They are 
open to objection, however, so far as they proceed on 
the ground that to follow the state law where the 
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87Greylock Mills v. Com., 9 B. T. A. 1281. : 

38In Consumer’s Ice Co. v. Com., 11 B. T. A. 144, a waiver was 
filed for the year 1920. Held that assessment for the fiscal year 
ending December 31, 1919 (probably misprinted for 1920) was 
within the waiver, Siefkin, said ‘It was only reasonable to sup- 
pose that when the agreement was entered into the parties in- 
tended it to cover the taxable year and since no showing is made 
to the contrary we hold that the waiver in question covered the 
entire taxable year * * *.” This decision is somewhat obscure 
and it is not clear whether the Board was confused by the error 
of dates in the opinion. 

Worumbo Manufacturing Company v. Com., 13 B. T. A. 883; 
waiver for the year 1919 authorizes an assessment for the fiscal 
year ending November 30, 1919, on the ground that the words 
“taxable year” in the statute is defined as a calendar year and the 
word “year” as used must have referred to the taxable year 
1919 upon which it is to be observed that the waiver did not use 
the word “taxable.”’ me 

Peerless Woolen Mills v. Com., 13 B. T. A. 1119. Waiver for the 
year 1919 includes fiscal year ending June 30, 1919, following 
Consumer’s Ice Company v. Com., 11 B. T. A. 144. 

The Leasing and Building Co. v. Com., 16 B. T. A. 105; waiver 
for the year 1919 relates to calendar year only and where assess- 
ment for fiscal year ending October 31, 1918, the assessment for 
that part of the deficiency 2/12ths attributable to 1918 is barred 
by the statute because not included in the terms of the waiver. 
The earlier cases cited supra were not referred to and the 
opinion is confused. 

39This is the inference in the absence of statutory provisions to 
the contrary, from the decision in Chadbourne and Moore, Inc. v. 
Com., 16 B. T. A. 1054. 

“Toxaway Mills v. U. S., 61 Ct. Cl. 363; Amer. Fed. Tax Rep. 
(5) 5714; reversed by the Supreme Court on confession of error 
by Solicitor-General without assigning any reason. See 63 Ct. 
Cl. 646; Amer. Fed. Tax Rep. (6) 6811. The reasoning of the 
Court of Claims did not go to the point in the case. The period 
under the Act of 1918 expired April 1, 1923. Assessment was 
made October 27, 1923, and collection October 31,1923. Unlimited 
waiver of assessment made February 10, 1921, and February 7, 
1923. The taxpayer brought suit to recover the amount he was 
forced to pay and recovered under the Supreme Court decision. 
The waiver was of assessment only. See note 26, 27, 29 and 30 
ante; See, however, Stange v. U. S., Ct. Cl. No. F-261 and C. B. 
WIII/40/4376, G. C. M. 6898. 

“1In C. B. VI-1, 110, G. C. M. 1682. 

#2Presumably waivers before the statutory provisions need not 
be signed -by the Commissioner. In C. B. VI-1, 110, G. C. M. 
1682 construing Act 1926, § 278 (e) the Treasury said that a col- 
lection waiver executed before February 26, 1926, need not be 
signed by the Commissioner. For cases of waivers not executed 
by the Commissioner and apparently laid out of the consideration 
of the case, ste Aiken v. Com., 10 B. T. A. 553. Waivers not 


— by Commissioner void ; Moore, Adm. v. Com., 17 B. T: A. 


43National Water Main Cleaning Co. v. Com., 16 B. T. A. 223. 
Signature “D. H. Blair, Commissioner, J. 8S. B.” sufficient in the 
absence of evidence that the signature is not what it purports 
to be. Pantages Theatre Company v. Com., 17 B. T. A. 82. Theil 
Service Co., etc. v. Com., — B. T. A. —:; No. 19201, Oct. 30, 1929. 

44Consumers Ice Co. v. Com., 11 B. T. A. 144; Pantlind Hotet 
Co. and Pantlind Bldg. Co. v. Com., 9 B. T. A. 878; William S. 
Doig, Inc. v. Com., 13 B. T. A. 256, ete; Trustees for Ohio & Big 
Sandy Coal Co. et al v. Com., 9 B. T. A. 617; Keeler Brass Co. 
et al. v. Com., 10 B. T. A. 3: Perkins Land & Lumber Co. v. Com., 
9 B. T. A. 528. National Water Main Cleaning Co. v. Com., 16 
B. T. A. 223. 


45Date of enactment of Act 1926. 

46C, B. VI-1, 110, G. C. M. 1682; ruling went on the basis that 
such waivers were only a matter of Treasury practice and gov- 
erned by ruling that oral acceptance of a writing was sufficient 
under the statute of fraud. Doubtful how far this is applicable in 
the waiver of limitations. 

47Greylock Mills v. Com., 31 Fed. (2d) 655, affirming 9 B. T. A. 
1281. Stern Bros. & Co. v. Com.,17 B. T. A. 848. 

48National Piano Manufacturing Co. v. Com., 11 B. T. A. 46; 
in Aiken v. Com., 10 B. T. A. 553, one of the waivers in the chain 
was not executed by the respondent but merely stamped received. 
Question as to validity of execution not raised. 

2st. of Adrian F. Sherman v. Com., 16 B. T. A. 786. 

50C, B. III-2, 298, S. M. 2300, now revoked C. B. VIII-2, 
G. C. M. 6050. 

51Treasury rulings on local law, Indiana law uncertain, waivers 
not accepted; C. B. III-2, 318, S. M. 2389, Louisiana; No au- 
thority, waivers not accepted; C. B. III-2, 318, S. M. 2389. Mis- 
sissippi; no authority, waivers not accepted; C. B. III-2, 314, 
S. M. 2660. New York; waivers not accepted if claim for income 
tax is not fully barred at the time the act is done which works 
the toll: C. B. III-2, 297, S. M. 1652. Waiver by executor of 
New York is invalid. not validated by subsequent decree of 
surrogate court ratifying same; C. B. VI-1, 151, G. C. M. 1537. 
Estate of Samuel G. Heinrich, 2 B..T. A. 406; waiver by executors 
in the State of New York invalid and therefore taxpayer may 
set up that the statute of limitations has run and no assessment 
may be made. Ohio; no authority, waivers not accepted; C. B. 
III-2, 302, S. M. 2531. Oklahoma; no authority, waivers not 
accepted; C. B. III-2, 318, S. M..2389. . Penjisylvania; effect is 
to render personal representative personally liable; waivers not 
accepted; C. B. III-2, 318; S. M. 2389.) Fiduciary who has given 
notice under 281 (a) (b) Act 1926, may execute waiver, local 
law immaterial; C. B. V-2, 82, G..C. M. 579. 

52Aldridge, ex. v. United States, 64 Ct. Cl. 424; Amer. Fed. 
Tax Rep. (6) 7135; C. B. VII-2, 215, T. D. 4251; Davis et al., ez. 
v. United States, 27 Fed. (2d) 630. ‘ 

53Dodge et al. v. Com., 13 B..T. A. 223; Est. of John F. Dodge 
v. Com., 13 B. T. A. 201. Bartlett, Ex. v. Com., 16 B. T. A. 510; 
Moore, Adm. v. Com., 17 B. T. A. 314... Treasury has ruled in 
—, = VIII-2, G. C. M. 6050. Moore, Adm. v. Com., 17 
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executor has no power destroys the right conferred by 
Congress. Thus it was said in one case** that Congress 
conferred the right to waive the limitation which could 
not be taken away by state statute. Congress does not 
confer the right to waive the limitation; the taxpayer 
always has that right, and he may pay a tax barred by 
the statute at any time he sees fit. The only question 
is whether he can be compelled to abide by a waiver he 
has already filed. The right, if there is any, to waive 
the statute is vested in the decedent or in his estate, 
and the only question is whether the personal repre- 
sentatives have the power to act on behalf of the de- 
cedent or his estate. It would be as reasonable to say, 
in a case where a taxpayer has given a power of attor- 
ney and it is found that the power is insufficient, that 
the refusal to recognize the power of the attorney de- 
prived the taxpayer of his right to waive the tax. It 
seems clear, however, that a waiver by personal repre- 
sentative who has been discharged is invalid®> as well 
as a waiver by a residuary legatee as to taxability of an 
estate.°° A waiver executed by a guardian after the 
ward reaches majority is invalid as to liability of the 
former minor.*? 


One corporation may not execute a waiver as to the 
tax of another corporation.®* The successor of a liqui- 
dated national bank may execute waivers as to tax of 
the liquidated bank®® and a corporation resulting from 
the merger of two others may execute a waiver as to 
tax of the merged companies. It is not necessary to 
attach the corporate seal®* although the Treasury so 
requires, and the circumstance that the waiver bears 
the seal of another company is immaterial.** In the 
case of a liquidated, dissolved or suspended corporation 
the validity of the waivers depends on whether the per- 
sons executing are empowered under local law.® 
Where there is a going concern, the power of an officer 
to execute waivers is ascertained by the by-laws® or 
local statutes,°° and signature by one of the officers 
is enough.®* Even if the officer signing has no corpo- 
rate authority, the corporation may be bound, if it has 
acquiesced and encouraged his action in the matter.® 
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The corporate officers must, however, have express 
authority to execute a waiver after the period of limi- 
tation has run. There is an inconsistency here. In 
the case of corporations the local law is consulted as to: 
the corporate power of the officers to execute the 
waiver, but in the case of personal representatives it 
is said that the power of the representative to execute 
the waiver cannot turn upon local law. 

A waiver executed by one partner after dissolution 
of partnership is invalid®® but where under local law 
it appeared that the partner after dissolution could not 
bind his partner, the waiver was held valid by the 
Board as there was no evidence that the other partner 
was not consulted by the signing partner in connection 
with the waiver or that he in any way withheld con- 
sent.”° So also in the case of a corporation, the Board. 
decided that the waiver signed by the officer was valid 
when there was no evidence submitted that he was not 
authorized to sign.*1_ These last two decisions are open 
to objection as they place the burden of proof in the 
negative unnecessarily on the taxpayer. In the case 
of an agent or attorney the valid execution of the 
waiver will depend upon the written authority filed.” 
A waiver may be obtained under duress.” 

Under the Act of 1921 the filing of a waiver as to 
assessment and collection by the taxpayer had no effect 
upon the period of limitations for filing claim for 
credit or refund. It, therefore, frequently resulted 
that after the taxpayer had filed such waiver it would 
appear upon subsequent investigation that there was a 
tax due him instead of a deficiency. But since the 
period for filing claim for credit or refund had in 
the meantime, elapsed, the taxpayer would be unable 
to recover the amount of such overassessment.”* By a 
series of amendments to the Act 1921 and similar pro- 
visions in the Acts of 1924-26, special provision was 
made for extending the time for making credits and 
refunds in certain cases.**° The provisions of the stat- 
ute are exceedingly complicated and are to the follow- 
ing effect: (A) Where the taxpayer files a five-year 

(Continued on page 478) 
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54Graham, J., in Aldridge v. U. S., 64 Ct. Cl. 424; C. B. VII-2, 
216, T. D. 4251; Amer. Fed. Tax Rep. (6) 7135. ' 

55C. B. VI-2, 103, G. C. M. 20224; C. B. V-1, 124, S. M. 4870. 

s6C, B. VI-2, 103, G. C. M. 2022A. 

87C, B. VII-1, 151, G. C. M. 3180. 

58California Iron Yards Co. v. Com., 15 B. T. A. 25. 
Cotton Mills v. Com., 8 B. T. A. 1236. 

59Central National Bank v. Com., 11 B. T. A. 1017. 

60Lyman H. Howe Film Co. v. Phillips, 33 Fed. (2d) 891. 

61INot necessary to attach corporate seal; Pittsburgh Union 
Stock Yards Co. v. Com., 16 B. T. A. 139; Pictorial Printing Co. v. 
Com.,.12-B. 'T. A. 1407; Cunningham Sheep and Land Co. v. Com., 
1B. T. A. 652, C. B. VI-1, 110, G. C. M. 1682. (Local Law New 
York, examined.) ; Panther Rubber Mfg. Co. v. Com., 17 B. T. A. 
310. 

62California Iron Yards Co. v. Com., 15 B. T. A. 25. = 

68California, Premier Packing Co. v. Com., 12 B. T. A. 6387; 
California Iron Yards Co. v. Com., 15 B. T. A. 25; Connecticut, 
Cc. B. VII-1, 142, G. C. M. 3463; Massachusetts, American Fea- 
ture Film Co. v. Com., 11 B. T. A. 1271: New York, Jaffee v. 
Com., 17 B. T. A. 675; South Carolina, Bamberg Cotton Mills Co. 
v. Com., 8 B. T. A. 1236; Texas, United States v. Kemp, 12 Fed. 
(2d) 7; Amer. Fed. Tax Rep. (5) 5926: Want v. Com., 15 B. T.A. 
1388; McCutcheon v. Com., 16 B. T. A. 569. 

64Louisiana,. corporation, Secretary Treasurer has statutory au- 
thority. Independent Ice and Cold Storage Co. v. Com., 15 
B. T. A. 52: 

65National Water Main Cleaning Co. v. Com., 16 B. T. A. 223; 
where the Board said the power to execute waivers need not be 
avons conferred on corporate officers, but they examined the 
by-laws and came to the conclusion that they did confer that 
authority in the case at bar. Where waivers executed by Chair- 
man of Board of Directors, his power will be determined by 
examining the by-laws, Republic Insurance Co. v. Com., 13 B. T. 
A. 568. American Feature Film Co. v. Com., 11 B. T. A. 1271; 
specific: authority by Board of Directors unnecessary. 

séliterty Baking Co. v. Heiner, Dist. Ct. of the U. S. for the 


Bamberg 


West. Dist. of Penna. No. 5873. Independent Ice & Cold Storage 
Co. v. Com., 15 B. T. A. 52; William S. Doig, Inc. v. Com., 13 
B. T. A. 256. Panther Rubber Mfg. Co. v. Com., 17 B. T. A. 310. 

67Welz & Zerwick, Inc. v. Com., 11 B. T. A. 1416. ; 

68National Water Main Cleaning Co. v. Com., 16 B. T. A. 223, 
ec. dictum. Hammond v. Carthage Sulphite Pulp & Paper Co., 
U. S. Dist. Ct. for the Nor. Dist. of N. Y., Oct. 17, 1928. 

69C. B. V-1, 120, I. T. 2268; waivers executed by one partner 
after dissolution of partnership invalid and assessment after 
statutory period within period of waiver illegally made and if 
unpaid, claim for abatement should be filed in the usual manner: 

70Pottash Brothers v. Com., 12 B. T. A. 190. 

1Central National Bank v. Com., 11 B. T. A. 1017. 

™2In these cases the question was raised of the scope of the 
power filed; C. B. VI-1, 104, G. C. M. 1205; C. B. V-1, 125, S. M. 
5323; Hample v. Com., 12 B. T. A. 342. 

TSee Maple Coal Co. v. Com., 10 B. T. A. 1326; Thornhill 
Wagon Co. v. Noel, 17 Fed. (2d) 407; Amer. Fed. Tax Rep. (6), 
6514; Baur v. Com., 14 B. T. A. 933. Electric Steel Foundry v. 
Huntley, 32 Fed. (2d) 893; bill in equity by taxpayer against 
the Collector of Internal Revenue to cancel and annul a waivet 
on the ground that it was procured by duress and' was not lawe 
fully executed, was dismissed on the ground that the Unit 
States was a nécessary party to the suit and not being joined the 
bill was- dismissed. ‘ ' ‘ 

. Prior. to Act 1916 the limitation on credits and refunds in 
R..S. 3228 applied. By the Act 1916, 14 (a) the bar of the 
Revised Statutes was removed. This séction: was’ repealed by 
the Act 1918, 14 (a) and thereafter there was a limitation on 
credit and refund. See C. B. 3, .302, Sol. Op. 79; C. B. I-1, 319, 
L. UO. 1093. The practice of filing waivers was inaugurated about 
this time and the consequence stated in the text under the Act 
1921 appeared. : ‘ i 


7Act March 4, 1923, (see’C: B. II+1, 241) amending Act 1921, 
250 (d). Act March 13,,1924, amending Act 1921 as amended 
above... (See C. B, III-1, 364, T. D, 3571) Act 1924, 280; Act 
March 3, 1925, amending Act-1924, 220 (See C..B..IV-1,. 80). : Act 
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Court Decisions 


Bad Debts, Deductions for—A deduction for a bad debt 
is held allowable for 1921 in the amount unrecovered in a 
sutsequent year upon final settlement of the debtor’s affairs 
under bankruptcy proceedings, the full amount of the debt 
having been deducted in the taxpayer’s 1921 return, and the 
partial worthlessness of the debt having been ascertained 
prior to the close of the taxable year.—Court of Claims of 
the United States in Hooper-Mankin Fuel Co. v. The United 
States. No. H-425. 


Credits, Date of Allowance.—The date of allowance of 
a credit is held to be the date when the Commissioner 
signed the “schedule of overassessments and allowance of 
abatements, credits,” etc., for transmission to the collector 
containing his authorization to apply overpayments of tax 
as a credit against tax as due, if any, and, where such allow- 
ance was made prior to the effective date of the 1926 Act, 
the taxpayer is entitled to interest upon overpayment for 
the five-month period ended May 31, 1918, from the date of 
such overpayment to the date of an additional assessment 
for the fiscal year ended May 31, 1919, against which such 
payment was credited, under Section 1019 of the 1924 Act.— 
District Court of the United States, Western District of 
Pennsylvania, in Pittsburgh Bridge & Iron Works v. United 
States. No. 5334 Law. 


Deductions, Allowable.—A percentage of the profits from 
the operation of a plantation set aside under an agreement 
to pay the manager a portion of the profits if, over a 10- 
year period, they amount to a specified amount, is not de- 
ductible by the owner on the cash basis. 


Accrued charitable pledges are not deductible by a tax- 
payer on the cash basis. (Decision of the Board of Tax 
Appeals, 8 B. T. A. 221, affirmed).—Court of Appeals of the 
District of Columbia in P. L. Mann v. Commissioner of Inter- 
nal Revenue. No. 4700. 


Deficiency Assessments.—The granting of a refund is 
held not to estop the Commissioner from reversing such 
action and asserting a deficiency if his previous action was 
based on a mistake of fact, and the decision of the Board 
that his action was valid is held warranted where the peti- 
tioner before the Board did not sustain the burden resting 
on it of establishing that his action was incorrect. The 
question of the validity of the action of the Commissioner in 
assessing the tax having been the only one before the Board, 
it is held that the appe!late court should not concern itself 
with the Government’s power or means, in view of the 
statute of limitations or otherwise, to collect the tax.— 
United States Circuit Court of Appeals, Sixth Circuit, in 
The Austin Company v. Commissioner of Internal Revenue. 
Decision of Board'of Tax Appeals, 8 B. T. A. 628, affirmed. 


Dividends, Taxation of.—A taxable dividend rather than 
a distribution in liquidation is held to have been received 
by the taxpayer where two corporations took over certain 
assets of another corporation and, without cancellation of 
stock of the transferor corporation, credited the taxpayer's 
accounts in the transferee corporations with an amount pro- 
portionate to his stock interest in the transferor corporation, 
later turning over to the taxpayer cash, debenture notes, 
and stock of the new corporations equivalent to the amount 
of his credit accounts, the case heing controlled by Rocke- 
feller v. U. S., 257 U. S. 176. The Commissioner’s valuation 
of the property received by the taxpayer, being in excess 
of the credit accounts, is approved notwithstanding the tax- 
payer’s contention that the income recognized should not 
be in excess of such credit accounts.—Court of Claims of 
the United States in Charles H. Stange v. United States. 
No. F-261. 


Federal Estate Tax.—The deduction for prior. taxed prop- 
erty allowable under Section 403 (a) (2) of the 1921 Act 
should not be reduced by administration expenses deductible 
under Section 403 (a) (1) or by a charitable bequest de- 
ductible under Section 403 (a) (3), where the present estate 
was of sufficient value to cover all charges against it de- 
ductible under Section 403 (a) (1) and (3) and to satisfy 
testamentary bequests.—United States District Court for 
the Northern District of California, Southern Division, in 
John Parrott, Jr., Mary Emily Parrott Williams and Edward 
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J. Tobin, as Executors of the last will and testament of John 
Parrott, deceased, v. The United States of America. 





Property passing under a power of appointment exercised 
by a Pennsylvania decedent in his will should be included in 
his gross estate, such a power exercisable only by will being 
held to be a “general power” as contemplated by the 1924 
Act, ordinary rules of statutory construction rather than State 
statutes or State court rulings being held applicable—District 
Court of the United States, Eastern District of Pennsylvania, 
in Hannah S. Blackburne and Emily L. Blackburne, Execu- 
trices of the Will of John S. Blackburne, deceased v. W. E. 
Brown, formerly Acting Collector of Internal Revenue for the 
First District of Pennsylvania. No. 14500, Dec. term, 1928. 


The estate tax under the 1918 Act is held applicable to the 
estate of a decedent dying within one year prior to the enact- 
ment of the 1921 Act, such being the clear intent of Congress, 
the word “accrued” in Section 1400 (b) of the 1921 Act 
providing that parts of the 1918 Act repealed by the 1921 
Act “shall remain in force for the assessment and collection of 
all taxes which have accrued under the Revenue Act of 1918 
at the time such parts cease to be in effect” being held to 
cover the case under consideration. 

Recovery by plaintiff is barred where claim made in motion 
for a new trial is a different and distinct ground from that 
presented to the Commissioner.—Court of Claims of the United 
States in Howard M. Hanna, Executor of Last Will and 
Testament of H. Melville Hanna, Deceased, v. United States. 
No. H-344. 


The value of real estate in Missouri owned by a decedent 
resident thereof, such real estate under state law being held 
not subject to the payment of the expenses of his estate, should 
be excluded from his gross estate pursuant to Section-402 (a) 
of the 1918 Act which provides for the inclusion of the 
value of real property only when subject to such payment 
and to certain other charges.—United States Circuit Court of 
Annea's, Eighth Circuit, in Noah Crooks, Collector, v. Benja- 
min Harrelson et al., Appellees. No. 8533, May term, 1929. 


Gain, Taxable—Taxable gain was realized by a stock- 
holder owninez practically all of the stock of a corporation 
who purchased all of its assets and assumed all of its liabilities, 
the effect being to dissolve the cornoration and distribute its 
assets to himself in liquidation—Circuit Court of Apneals, 
Second Circuit. in Meurer Steel Barrel Co., Inc. v. Commis- 
sioner of Internal Revenue. 

Insurance Companies, Taxaticn of—The Board having 
he'd an insurance company not to be entitled to a deduction in 
1919 for an addition to a reserve reqvired by law of an amount 
released in its state report in that year with the approval of 
the state insurance officer, to obviate its technical insolvency, 
no entries having been made in its books with resnect thereto 
and no actual addition to reserve having been made, the case 
is remanded to the Board for modification of its final order 
based won stipulation—United States Circuit Conrt of Ap- 
peals, Fourth Circuit, in Pilot Life Insurance Company v. 
Commissioner of Internal Revenue. No. 2804. 

Interest on Additional Taxes.—-Interest on an additional 
tax for 1919, the tax reported on the return beine movable in 
quarterly installments beginning March 1, 1920, is held to have 
heen due at the rate of 1 ner cent from the due dates in 1920 
[probahblv in compliarce with the provisions of Section 250 (d) 
of the 1918 Act relating to understatements of tax due to 
negligence], the taxpayer having computed its tax on the 
basis that a sale resulted in a loss in an amount several times 
that held to have been sustained. The trial ccurt, 27 Fed. 
(2d) 1000, held that interest at the rate of 6 ner cent per 
annum was due from the date of enactment of the 1926 Act, 
February 26, 1926 [probahlv in compliance with Section 283 
(d) of the 1926 Act].—United States Circuit Court of An- 
peals, Tenth Circuit, in United States of America v. C. W. 
Garbutt. No. 69. 

Inventories, Valuation of —The Commissioner’s actiom in 
adding to the taxpayer’s 1919 income the amount of an arbi- 
trary write-off of its book inventory as of December 31. 1918, 
is apnroved, the taxpayer not having sustained the burden of 
evercoming the nrima facie correctness of the Commissioner’s 


decision. (Decision of the Board of Tax Appeals, 8 B. T. A. 
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763, affirmed.)—United States Circuit Court of Appeals, 
Eighth Circuit, in Coon Auto Company, Sioux Falls, S. D. v. 
Commissioner of Internal Revenue. No. 8155. 


Lumber covered by a contract for f. o. b. shipments none 
of which was loaded or marked with the vendee’s name during 
the taxable year, may not be included in the vendee’s closing 
inventory, the evidence being held to show that the intent of 
the parties was that title should not pass to the vendee until 
the following year. (Decision of the Board of Tax Appeals, 
9 B. T. A. 719, affirmed.)—Court of Appeals of the District 
of Columbia in Brown Lumber Company, Inc. v. Commissioner 
of Internal Revenue. No. 4849. 


Invested Capital—The legal reserve of a stock life insur- 
ance company, employing the level premium plan, is held to 
constitute invested capital for excess profits tax purposes.— 
District Court of the United States, Eastern District of Vir- 
ginia, in Atlantic Life Insurance Company v. R. C. L. Moncure. 


Jurisdiction of Board of Tax Appeals.—The Board is held 
to have jurisdiction to pass upon an increased deficiency for 
1920 claimed in the Commissioner’s amended answer, such 
jurisdiction being conferred by Section 274 (e) of the 1926 
Act providing that the Board shall have jurisdiction to re- 
determine the correct amount of the deficiency even if the 
amount so redetermined is greater than the deficiency noted in 
the Commissioner’s deficiency letter, and the Board’s decision 
approving the determination of the Commissioner is affirmed. 
(Decision of Board of Tax Appeals, 7 B. T. A. 1202, affirmed.) 
—Court of Appeals of the District of Columbia in Cement 
Gun Company v. Commissioner of Internal Revenue. No. 4794. 


Liability for Tax.—Claim for additional taxes for 1919 
and 1920 granted the United States in an equity action, the 
defendant corporation, which owned all the capital stock of 
the taxpayer, being held to have taken over the latter’s only 
asset without consideration. Motion to set aside report of 
Special Master approved.—United States District Court, South- 
ern District of New York, in Robert L. Hatch v. Morosco 
Holding Co., Inc., 34 Fed. (2d) 579. 


Stockholders who received the assets of a corporation upon 
its dissolution in 1919 are held liable under the trust fund 
doctrine for its unpaid income taxes.—United States Circuit 
Court of Appeals, Tenth Circuit in United States of America 
v. C. W. Garbutt. No. 69. Decision of lower Court, 27 Fed. 
(2d) 1000, affirmed. 


The successor trustee in a deed of trust conveying for ad- 
ministration the property of an insolvent company is held not 
liable for unpaid income taxes of the company, where, prior 
to the time he paid out to creditors all the assets in his hands, 
he is not shown to have had such notice of the taxes due as 
would put a reasonable and prudent person on inquiry, the 
evidence as to a notice alleged to have been made to the 
predecessor trustee not establishing that such a notice was 
actually received by him, thus binding the successor trustee.— 
District Court of the United States, E. Div. of Eastern 
Judicial District of Missouri, in Orville Livingston v. Louis J. 
Becker, Collector. 


Losses.—A deductible loss was sustained in 1919 by the 
taxpayer in the amount of the difference between the March 1, 
1913, value of stock held by it in another corporation and the 
total net proceeds of that stock realized in 1919 upon the 
dissolution of the corporation. (Decision of Board of Tax 
Appeals, 12 B. T. A. 152, reversed.) —United States Circuit 
Court of Appeals, Ninth Circuit, in Walville Lumber Company, 
a Corporation, v. Commissioner of Internal Revenue. No. 5710. 


A deduction claimed by the president of a corporation on 
account of a loss sustained by the corporation in 1923 for 
which the president accepted responsibility and agreed to re- 
imburse the corporation was disallowed for lack of evidence 
as to the date of payment. 

The entire loss sustained on a margin trading account ex- 
tending from 1921 to 1923 was not allowed for 1923 when the 
account was closed out, the schedule of securities bought and 
sold showing certain closed transactions in 1922 and 1923. 
(Decision of Board of Tax Appeals, 12 B. T. A. 632, affirmed.) 
—Circuit Court of Appeals, Second Circuit, in Monroe Washer 
v. Commissioner of Internal Revenue. 
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Securities owned by an affiliated corporation, the value of 
which was less than the par value of the preferred stock, 
were turned over in 1921 to a stockholder owning all the 
preferred stock, which was preferred as to dividends and 
assets, and three days later the remaining assets were turned 
over to such stockholder, who turned in her stock in con- 
sideration for the cancellation of charges against her. No 
deductible loss was sustained by the corporation, the delivery 
of the securities being in effect a dividend in liquidation and 
not a bona fide sale of the securities to the stockholder as 
contended by the taxpayer. (Decision of Board of Tax Ap- 
peals, 11 B. T. A. 584, affirmed.)—Circuit Court of Appeals, 
Second Circuit, in Meurer Steel Barrel Co., Inc. v. Commis- 
sioner of Internal Revenue. 


Patent Licenses, Exhaustion of.—No cost was established 
as a basis for deduction for exhaustion of patent licenses, 
where such licenses were acquired in 1914 in consideration for 
promises to pay royalties, and the licensee later issued addi- 
tional stock alleged to be for the same licenses.—Court of 
Appeals of the District of Columbia in Cement Gun Company 
v. Commissioner of Internal Revenue. No. 4794. 

Statute of Limitations—Waivers—The assessment and 
collection of taxes for 1916 and 1917 are held barred by the 
statute of limitations, more than five years having elapsed 
from the dates of filing the returns, waivers filed being held 
invalid because filed too late. The assessment and collection 
of tax for 1918 are held nct barred because made within the 
statutory period as extended by a valid waiver.—United States 
District Court, Middle District of Tennessee, in Columbian 
Iron Works v. Lee Brock, Collector. No. 1926, Law. 


A waiver duly executed but by its terms confined to the 
“assessment” of tax is held to have removed the bar of the 
statute of limitations on collection, the word “assess” in ref- 
erence to tax matters being broad enough to include “collect.” 
A waiver of the statute is held to be a contract, and even if 
the statute has run, the moral obligation to pay a tax properly 
imposed is sufficient to constitute a consideration. 


An assessment waiver executed by the Commissioner after 
the five-year period of limitation on assessment provided by 
the 1921 Act is held to remove the bar of the statute, the 
ruling in Joy Floral Co. v. Com., 29 Fed. (2d) 865, not being 
followed.—Court of Claims of the United States in Charles H. 
Stange v. United States. No. F-261. 


Refund of 1917 tax is held barred by Section 611 of the 
1926 Act where it appears, as in the case at bar, that the 
tax was assessed within the period of limitation, claim in abate- 
ment was filed, collection was stayed, and payment was made 
after the period of limitation. As to stay, the Court stated 
“It is enough that in these cases he [the Commissioner] and 
plaintiffs entered into an agreement which legally and morally 
constrained him to stay collection, as he did.”—District Court 
of the United States for the Western District of Washington, 
No. Div., in Ada E. Pigott, William Pigott, Jr., and Paul 
Pigott, Executors of the Estate of William Pigott, Deceased, 
v. Burns Poe, Collector of Internal Revenue for the District 
of Washington. Ada E. Pigott, William Pigott, Jr., and Paul 
Pigott, Executors of the Estate of William Pigott, Deceased, 
v. Burns Poe, Collector of Internal Revenue for the District 
of Washington. Nos. 12576 and 12577. 


A waiver of assessment of 1917 taxes executed after the 
expiration of the statutory period for assessment but during 
such period as extended by waivers executed during the statu- 
tory period, and a waiver as to 1918 taxes executed during the 
statutory period are each valid to extend the five-year period 
of limitation on assessment under the 1921 Act. 

Consideration is held not necessary for a valid waiver of 
assessment of 1917 and 1918 taxes, the statute providing for 
nothing but consent, and forbearance to act being always a 
good consideration. 


If the assessment of 1917 and 1918 taxes was timely made 
after the passage of the 1924 Act, such taxes may be collected 
by distraint or by a proceeding in court beeun within six years 
after the assessment. (Decision of the Board of Tax Ap- 
peals, 10 B. T. A. 553, affirmed.)—Circuit Court of Appeals, 
Eighth Circuit, in Annette Aiken. as Administratrix of the 

(Continued on page 482) 
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O SIGNS of serious opposition are apparent to the 
_ emergency tax reduction proposal made by the Adminis- 
tration on Thursday, November 14. 


While losses aggregating several times the present national 
debt, suffered by investors within a period of ten weeks, are 
not designed to heap the Treasury to overflowing with income 
tax payments from individuals, the receipts from the tax 
on corporation earnings for the taxable year 1929 will be 
high, and hence the reduction as an emergency measure is 
justifiable. 


But since the reduction is apparently to be made applicable 
to the single taxable year 1929, it is evident that the Treasury 
Department is not willing to risk a deficit in the fiscal year 
1921, when the Treasury effects of the business recession now 
under way will be fully realized. 

The proposed tax cut of 1 per cent of the normal tax on 
the incomes of individuals and corporations applicable to 1929 
incomes, and payable in the calendar year 1930, is expected 
to be approved by a Joint Resolution of Congress early in the 
next regular session of Congress. By that means of effecting 
a rate reduction a clamor for general tax law revision will be 
avoided. 


The total tax reduction for 1930 under the proposed plan is 
estimated at $160,000,000, of which $60,000,000 would be the 
decrease in individual income tax payments. On the first $4,000 
of taxable income the rate would be reduced from 1% per cent 
to % of 1 per cent; on the second $4,000, from 3 per cent to 2 
per cent; and on the balance the present rate of 5 per cent 
would be reduced to 4 per cent. 


The Treasury made public on November 14 figures to show 
how the proposed 1 per cent reduction in normal income tax 
would affect the average taxpayer. 

The figures based upon the income of a married man with 
no dependents and treating half of the income of more than 
$5,000 as earned income, follow: 


a 


Income Present Tax New Tax Decrease 
Oe aici vies Hoe dieu $ 5.63 $ 1.88 $ 3.75 
BRE dvsic ereivsee ewido 16.88 5.68 11.25 
Se ane 30.00 10.00 20.00 
ME os, hos ch cictaroc rarer 43.13 14.38 28.75 
SESE Drains 63.75 26.25 37.50 
ae ot eae 91.88 45.63 46.25 
|: Sane eae Leen 120.00 65.00 55.00 
WE sisi celsivienxe os 381.25 282.50 98.75 





ee a of the form waivers of the right to appeal to 
the Board of Tax Appeals on a deficiency letter does not, 
as many taxpayers have assumed, assure them that this action 
in any way concludes the question of such taxes as they may 
owe for the year for which the waiver is asked. This point 
was recently emphasized by the decision of the Board of Tax 
Appeals in Gilbert B. Goff v. Commissioner, Docket Nos. 27632 
and 31768, promulgated November 19, 1929. 


The Commissioner mailed to the taxpayer a notice of defi- 
ciency for the years 1922 and 1923. Before the expiration of 
the sixty-day period within which a petition could have been 
filed with the Board of Tax Appeals, the taxpayer waived the 
right to file such petition and none was filed. The additional 
tax asserted in this deficiency notice was assessed. Subse- 
quently the Commissioner mailed to the taxpayer a second 
deficiency notice for the year 1922 and a second deficiency 
notice for the year 1923, asserting further deficiencies. In 
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holding that the second deficiency notices are valid, the Board’s 
opinion says that in sending such a deficiency notice the Com- 
missioner not only “does not deprive the taxpayer of any right, 
but preserves and protects the rights of the Government.” 


aes actuaries have a formidable task in esti- 
3 mating the revenue effects of the stock market collapse 
and its train of business consequences. 

_ But few actual losses sustained are likely to be overlooked 
In preparing tax returns, and probably millions in paper losses 
se be taken, despite the “wash sales” provision of the revenue 
aw. 

To avoid disallowance of losses on sales of securities where 
repurchases of identical stocks are made within thirty days, 
many investors have sold stocks and repurchased others that 
are regarded as having equally good or better “long-pull” 
prospects. Such transactions have greatly reduced tax liability 
and prospective government revenues. 


HE GUARANTOR of a tax due the Federal Govern- 

ment or any governmental taxing jurisdiction, by a third 
person in the case of the latter’s bankruptcy does not have a 
claim which survives the discharge in bankruptcy under Sec- 
tion 17 of the Bankruptcy Act, the Supreme Court of the 
State of New York held in Standard Accident Insurance Co. 
v. Marks. 

Section 17 of the Bankruptcy Act reads as follows: 

“(a) A discharge in bankruptcy shall release a bankrupt 
from all of his provable debts except such as (1) are due as a 
tax levied by the United States, the state, county or munici- 
pality in which he resides * * *.” 


The Court (Mr. Justice Wasservogel) said: “Plaintiff does 
not come within the exceptions of this section, which were 
clearly intended for the benefit of the United States and the 
state, county, district or municipality in which a_ bankrupt 
resides. In the absence of legislation expressly or by rea- 
sonable implication, providing for the substitution of an in- 
dividual for the Government, rights and powers created for 
its benefit as incidental to the public right of taxation are not 
to be delegated to private persons.” 


UR ATTENTION has been called to three exceptions to 

the rules of practice adopted by the Circuit Courts of 
Appeal regarding the review of Board of Tax Appeals de- 
cisions. 

In each Circuit Court, if the 60 day period within which 
to send up the record is about to expire and the record is not 
completed, the Board can, upon motion of either party, ex- 
tend the time for the transmission of the record. However, 
the Fourth and Fifth Circuits, apparently, will not recognize 
the Board’s order in this respect, and will consider the case is 
in default unless the motion to extend the time is filed in the 
Circuit Courts of Appeal. 

With respect to the Tenth Circuit, the period within which 
the record must be sent up is 40 days, instead of the 60 days 
adopted by the original nine circuits. 

Clerks of the Board of Tax Appeals report that almost 
invariably counsel overlook these differences, and are conse- 
quently subjected to embarrassment when appealing to either 
the Fourth, Fifth or Tenth Circuits. 


REDUCTION of 10 per cent in the office forces of col- 

lectors of internal revenue has been ordered by Commis- 
sioner of Internal Revenue, Robert H. Lucas. The reduction 
applies only to employees connected directly with the offices 
of the collectors, such as bookkeeping machine operators, bill- 
ing machine operators, file clerks and those engaged in general 
clerical work. The reduction will be made by not filling 
vacancies created as the result of resignations, or otherwise, 
during the year. Field employees engaged in the work of tax 
investigation and the collection of additional revenue will not 
be affected. Collectors have been notified that the reduction 
program is to begin November 1 and concluded not later than 
October 31, 1930. This action will result in a reduction of 300 
in the force of office employees of collectors’ offices. 


HERE may be many individuals left, after the stock- 
market catastrophe, who are worried about income tax 
liability for the current year, but your informant has few such 
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acquaintances. However, the shorn lambs can rejoice that 
those who escaped with their accumulations of better days 
will be fittingly rewarded by tax reduction. Verily, “To him 
that hath shall be given.” 


A PRELIMINARY estimate of the budget for the fiscal 
year 1930-31, recently made public by President Hoover, 
indicates that the total will be $3,830,000,000, an ostensible de- 
crease of $111,000,000 from the current fiscal year. 

But, if we are correctly informed, the estimate does not in- 
ciude hundreds of millions of dollars of appropriations that will 
be necessary, including deficiency appropriations, which in re- 
cent years have amounted to $150,000,000 per annum, capital 
expenditures of the Federal Farm Board, and hundreds of 
mullions of dollars of additional appropriations for public works 
that are in prospect if the Federal Government carries a fair 
snare of the load of President Hoover’s business reconstruc- 
tion plan. 


HE gift tax provisions of Sections 319-324 of the Revenue 

Act of 1924, as amended by Section 324 of the Revenue Act 
of 1926, were held to be constitutional by the United States 
Supreme Court in the case of Joseph H. Bromley v. Blakely 
D. McCaughn, Collector, which was brought up on certificate 
from the United States Circuit Court of Appeals for the Third 
Circuit. 

The Appellate Court submitted two questions—one as to 
whether the gift tax provisions when applied to transfers by 
gift inter vivos, made after the effective date of the Revenue 
Act of 1924 and not made in contemplation of death, are 
invalid, because they violate the Constitution in that the tax 
they impose is a direct tax and has not been apportioned; 
and the other as to whether they are invalid in that they 
impose a tax which is graduated and subject to exemptions, 
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and therefore lacks uniformity, and also deprives a person of 
his property without due process of law. 

The majority opinion, written by Mr. Justice Stone, answers 
both questions in the negative. A dissenting opinion by Mr. 
Justice Sutherland, concurred in by Mr. Justice Van Devanter 
and Mr. Justice Butler, holds that the gift tax was a direct tax. 

In Blodgett v. Holden, 276 U. S. 594, the Supreme Court 
held that the gift tax provisions of the 1924 Act, as amended, 
did not become effective until June 2, 1924, the date when the 
Revenue Act of 1924 was passed. During the part of the 
year 1924 and the full year 1925 that the gift tax was levied 
it is estimated that the revenue therefrom was upwards of 


$11,000,000. 


_ complaints are being heard relative to the draft of 
the closing agreement form entitled “Agreement as to 
Final Determination of Tax Liability’ (Form 866), which pro- 
vides, inter alia: 

“Now, this agreement witnesseth that said taxpayer and said 
Commissioner of Internal Revenue hereby mutually agree that 
the principal amount of such liability so determined shall be 
final and conclusive if this agreement is approved by the 
Secretary of the Treasury, or the Undersecretary, within six 
months from the date this agreement is signed by the tax- 
payer.” 

However, at the bottom of the form there appears the fol- 
lowing clause, and under it is a line for the taxpayer’s signa- 
ture: 

“Trrespective of the execution or approval of the foregoing 
instrument, the undersigned taxpayer hereby waives the restric- 
tions provided in Section 274 (a) or 308 (a) of the Revenue 
Act of 1926 or Section 272 (a) of the Revenue Act of 1928 
on the assessment and collection of any deficiency in tax 
included in the principal sum of the tax liability as set forth 
in the said instrument, together with any penalty or interest 
properly applicable thereto as provided by law.” 

One commentator says that while the coupling together of 
this agreement form and the waiver on assessment and collec- 
tion may be an innocent coincidence, rather than a deliberate 
“Joker” in the contract, it definitely has the appearance of a 
plan for exerting pressure on taxpayers to sign waivers in 
order to secure rights which the statute gives them without 
any waiver requirements under Section 606. 


T= Business and Professional Women’s Clubs have joined 
in asking an increase from $1,500 to $3,000 in income tax 
exemption for single persons, which would probably make about 
95 per cent of such persons tax-exempt. 

Representatives of those organizations presented their request 
to President Hoover on November 7. The delegation was led 
by Representative Ruth Hanna McCormick of Illinois who, it 
is said, will sponsor a bill in Congress proposing the exemption 
increase. 

Nothing is better designed to bring discredit upon the Fed- 
eral income tax than exemptions which will make it exclusively 
a class tax. 








Waivers and the Federal Income Tax 
(Continued from page 473) 


waiver as to the year 1917 within five years from the 
time the return was due, he may have a credit or 
refund as to the tax for that year if he files his claim 
on or before April 1, 1925, or within four years from 
the time the tax was paid, and if such waiver has been 
extended, if he files his claim within four years from 
the time the tax was paid or on or before April 1, 1926. 
(B) Where the taxpayer files a five year waiver as 
to the taxable year 1918 on or before June 15, 1924, 
he may have a credit or refund as to the tax for that 
year if he has filed his claim on or before April 1, 
1925, or within four years from the time the tax was 





1926, 284 (g). This provision was not incorporated in the 1928 
Act as it applies only to taxes under the 1926 Act and prior acts 
and the 1928 Act applies only to taxes under 1928 and subsequent 
years. 
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paid and if the waiver was extended, if claim was filed 
on or before April 1, 1926. (C) Where the taxpayer 
files a five-year waiver as to the year 1919 on or A | i 
before June 15, 1925, he may have a credit or refund 
as to the taxes for that year if claim therefore is filed 


on on before April 1, 1926, or within four years from I Tl ‘RI ) T 
the time the tax was paid. If the waiver has been 


extended in this case he may have a credit if the claim 


is filed on or before April 1, 1927. (D) Where the 

taxpayer files a five-year waiver as to the years 1920 

or 1921 on or before June 15, 1926, he may have a 

credit or refund of the taxes for those years if claim 
is filed on or before April 1, 1927, or within four 
years from the time the tax was paid, and in this case, 
if the waiver has been extended, if he files his claim on 
or before April 1, 1928. 

It appeared, however, that the Treasury considers 7 We have 
the waivers filed under these clauses of the statute as ROBINSONIAN 1 books for ev- 
of different character from those waivers filed under INTEREST TABLES & “ 
other provisions providing for waiver of the time of m cry financial 
assessment and collection and that these waivers may urpose 
be filed for the statutory effect and the Commissioner purp . 
has no discretion to accept or refuse the waiver.”® Send for our 


descriptive list. 
Valuation Methods of Bureau of Internal escriptive il 


Revenue Meet With Criticism 


ECENTLY there came to our hands, a copy of a 

letter written to one of the officers of the Bureau: 

of Internal Revenue as a result of a discussion be- 

tween the writer of the letter and the recipient con- 

| cerning valuations made by the Bureau of Internal 
: Revenue. The author of the letter communicated with 
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by the administering personnel of the Bureau. The observa- 


2 aaner Installment Payments—monthly, semi-annual, etc., 
tions of the individuals consulted are, of course, the deductions 





from their own experiences rather than conclusions resulting Building-Loan Interest Tables, 
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Bi it. That is, in the narrow, strict and literal application of the 


general principles of valuation announced from time to time in The Twentieth Century Co. 


the Bureau’s published rulings. So long as most questions of 542 2 
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valuation remain matters of opifiion, judgment of individuals 

will differ, but those practitioners commenting declare that a 
ruling, which with liberal interpretation is generally sound 
enough, is often resorted to, in its most literal construction, to 
serve as the “prop” against which the Bureau’s representative 
braces himself in his judgment, a judgment which is frequently 
suspected of being actuated by some other motive than the 
ascertainment of the isolated fact of value. As one individual 
states it, some of the Bureau’s representatives are prone to 
determine values “upon their personal ideas as to what they 
would like the value to be, which figure is generally obtained 
by calculating backward from the amount of the proposed as- 
sessment.” 

_Another correspondent says that sometimes he feels the 
situation might be stated as an inquiry upon the part of the 
Bureau to determine, “What rule may be stretched or invoked 
to cover the point at issue that will provide the greatest amount 
or tax * * >” 

To remove the influence of the resulting tax from the 
appraiser, still another practitioner suggests the appointment 
of “an impartial committee or board of competent appraisers 
* * * in the department, to hear and determine pertinent evi- 
dent oi fact only * * *,” 

It is probably reasonable to conclude that so long as the 
man who determines the question of value is also cognizant of 
the effect of this determination upon the resulting tax, that 
man will always be suspected, even though without rancor, by 
the other party to the argument, of having the ultimate tax in 
the back of his mind. 

Another group, among whom are some of the most successful 
tax practitioners I have known and for whose judgment I have 
the greatest respect, declare that the real difficulty lies in 
attempting to prescribe any definite bases of valuation. As one 
of them puts it: 


“I think the greatest danger in a matter of this kind is that 
the Bureau will attempt some definite rules, and every em- 
ployee of the Bureau will be trying to apply them, regardless 
of their applicability. Values depend upon the facts in each 
case, and I think as far as possible the matter should be left 
so that the values shall depend upon the particular facts in 
each instance.” 


Another in this group gives emphasis to the danger of trying 
to apply a fixed standard in the nature of a rule of thumb, by 
pointing out that in a certain case the Bureau in valuing good 
will declared that no earnings of the taxpayer could be con- 
sidered excepting those during the period of five years next 
preceding the date as of which the value of good will was to 
be determined. He states: 


“In the particular case, applying that rule the Bureau 
arrived at a valuation of zero. The Board of Tax Appeals 
allowed $600,000. The Circuit Court of Appeals allowed 
$975,000.” 

He concludes: 

“It is clear that the application by the Commissioner of a 
general rule did not work out satisfactorily in that particular 
case. So far as I know, the only principle of law laid down 
in books with respect to determining a value for tax purposes 
or any other purposes, is the rule that all evidence bearing 
upon the value on the date in question must be considered 
and no evidence having any real relevancy to the matter 
rejected.” 

This is a view which I think you will find echoed by most 
lawyers who have had any experience in general practice. For 
years I have listened to their bitter complaints against what 
they report to have been the statements of various conferees 
as to what constitutes admissible evidence of values. 

Speaking more specifically on the principle of valuation actu- 
ally employed in practice by the Department, the following 
comment from a member of the staff of one of the largest and 
leading appraisal companies in the country may be of interest: 

“T believe that the general principle for appraisals of fixed 

‘ properties as outlined in Mimeograph 3209 furnishes the 
Treasury Department with a basis for valuing such property, 
althouch I am net in agreement with the strict adherence to 
straight-line depreciation required by the Treasury Depart- 
merit in such appraisals. I can appreciate the necessity of 
straight-line depreciation where retrospective appraisals arc 
involved, however, there are many cases for current valuations 
of properties on which the Treasury Department is insisting 
upon_a similar application. of straight-line depreciation. __. 
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“We, of course, are thoroughly convinced that depreciation 
should be measured in accordance with the judgment and 
skill of the appraiser based upon the condition of the prop- 
erty and remaining expectancy of useful life of the property 
at the time of the investigation. Such depreciation considers 
wear and tear and ordinary obsolescence as well as the off- 
setting maintenance and renewals extending the life of any 
property units, and represents the relative desirability of the 
property at the time of the investigation in comparison with 
property new of a similar type and character. 

“T believe that a more liberal interpretation of accrued 
depreciation should be permitted by the Treasury Depart- 
ment than is evidenced by their attempt to literally conform 
to straight-line rates of depreciation. 


“T am convinced that the Treasury Department is placing 

a limitation on the rates of capitalization for use in deter- 
mining the value of intangibles which does not permit of 
proper consideration of the hazards involved in individual 
cases and results in inaccuracies to taxpayers in many of 
their decisions. A rate of 15 per cent for capitalizing earn- 
ings and intangibles is entirely too high in many cases and 
against this a rate of 20 per cent is entirely too low in other 
cases, and to use these as limits creates an unfavorable 
condition.” 

On the question of the procedure in handling valuation ques- 
tions, I received from a number of scattered sources the sug- 
gestion that the Bureau is not giving as much weight as it 
should to the recommendations of the revenue agents respecting 
the values of real estate and the stocks and bonds of enterprises 
limited to the community in which the revenue agent is oper- 
ating. It is pointed out that on questions of this sort both the 
taxpayer and the revenue agent are in a position to have close 
contact with the original sources of information. This permits 
the taxpayer at a minimum of expense to lay before the agent 
his evidence as to value and permits the agent to check such 
evidence. It is admitted that while the revenue agents’ results 


“ought to be subject to a general check, it is contended that the 


Bureau, particularly in valuations of estate assets, frequently 
increases the values arrived at between the field agent and the 
taxpayer and then puts the burden of proof upon the taxpayer 
to show that the new value is wrong. This practice is very 
much resented. Taxpayers’ representatives seem to be per- 
fectly willing, when they are protesting the valuations of the 
revenue agent, to assume the burden of establishing his error. 
What they complain of is that after they have convinced the 
man on the ground, somebody in Washington, about whom they 
know nothing and who apparently is working from a formulary 
basis or as accepting newspaper quotations with no real knowl- 
edge of the circumstances, calmly adjusts the value and puts 
the taxpayer to the expense of proving that adjustment to be 
in error. Particular bitterness seems to exist in estate tax 
cases where the increases in value, because of the low rate of 
tax, do not warrant the expense of litigation to show the error 
of such increases. - Practitioners say, as a matter of fact, that 
it is a great deal easier to secure adjustments on value ques- 
tions _ the tax involved is greater than it is when the tax 
is small. 


A complaint was made of the practice in one revenue agent’s 
office (I have no means of knowing how widespread this is) of 
refusing to disclose to taxpayers who are disputing a given 
valuation the name and location of the valuers or appraisers 
upon whom the government is relying. The attorney making 
this criticism did not think it fair that all estimates submitted 
by the taxpayer must be under oath and over the signature of 
an identifiable individual while the Bureau could rely upon 
whosesoever opinions it chose without naming the source of the 
opinion. It was pointed out that in one litigation, where the 
sole question was one of value, the government produced three 
witnesses as the experts who had originally given the revenue 
agent the basis for his conclusions. It developed, upon cross- 
examination, that only one of these witnesses had any quali- 
fications for giving an opinion. The result was that the 
tribunal rejected the government’s evidence and found exclu- 
sively on the evidence given by the taxpayer. It is felt that 
such a result might have been avoided if the taxpayer had had 
an opportunity prior to the bringing of the action to discover 
and discuss with the revenue agent the reliability of the revenue 
agent’s witnesses. 

One lawyer with a great. deal of experience in oil and gas 
valuation work says that he has come to the conclusion that 
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the Bureau and the taxpayers would all save money, get 
quicker results and more satisfactory administration of the law 
if the attitude of the Bureau was changed to one where the 
valuation claims of taxpayers were allowed so long as they 
could be said to be reasonable as against unreasonable. He 
declares that the present difficulty is that the taxpaver normally 
is not only required to prove that his valuations are reasonable 
but is compelled to establish that his valuations are correct 
beyond any possibility of a reasonable doubt. 


I have only to add to this attempted summary of letters and 
conversations that all of these comments and observations I had 
heard from other sources prior to the recent inquiry. From 
this one might conclude, depending upon his point of view, 
either that certain evils are inherent in the system or that the 
Bureau has long persisted in its error. In any event, I trust 
these points may have a value somewhat commensurate with the 
pleasure generated in collecting them. 


Amendments of Regulations 


EGULATIONS 19governing the basis for deter- 
mining gain or loss on a sale or exchange of 
stock or securities distributed in a reorganization, 
have been amended by Treasury Decision 4274. 
The text of the amendment of Article 600 of Regu- 
lations 74 follows: (Italics ours to designate changes 
in phrasing. ) 


Art. 600. Stock or securities distributed in reorganization. 
—In the case of stock or securities acquired by a shareholder 
after December 31, 1923, in connection with a transaction de- 
scribed in section 112 (g) and article 576, the basis in the case 
of the stock in respeet of which the distribution was made 
shall be apportioned between such stock and the stock or 
securities distributed to the shareholder. The basis for the 
old shares and the new shares or securities shall be determined 
in accordance with the following rules: 


(1) Where the stock distributed in reorganization consists 
solely of stock in the distributing corporation and is all of sub- 
stantially the same character and preference as the stock in 
respect of which the distribution is made, the basis of each 
share will be the quotient of the cost or other basis of the old 
shares of stock divided by the total number of the old and 
new shares. 


(2) Where the stock distributed in reorganization is in 
whole or in part stock in a corporation a party to the reorgan- 
ization other than the distributing corporation, or where the 
stock distributed in reorganization is in whole or in part stock 
of a character or preference materially different from the stock 
in respect of which the distribution is made, or where the dis- 
tribution consists wholly or partly of securities other than 
stock, the cost or other basis of the stock in respect of which 
the distribution is made shall be apportioned between such 
stock and the stock or securities distributed in proportion, as 
nearly as may be, to the respective values of each class of stock 
or security, old and new, at the time of such distribution, and 
the basis of each share of stock or unit of security will be the 
quotient of the cost or other basis of the class of stock or 
security with which such share or unit belongs, divided by the 
number of shares or units in the class. Within the meaning of 
the foregoing provision, securities are different in class from 
stocks, stocks or securities in one corporation are different in 
class from stocks or securities in another corporation, and, in 
general, any material difference in character or preference or 
terms sufficient to distinguish one stock or security from an- 
other stock or security so that different values may properly 
be assigned thereto, will constitute a difference in class. 


(3) Where the stock in respect of which a distribution in 
reorganization is made was purchased at different times and at 
different prices, and the identity of the lots can not be deter- 
mined, any sale of the original stock will be charged to the 
earliest purchases of such stock (see article 58), and any sale 
of the stock or securities distributed in reorganization will be 
presumed to have been made from the stock or securities dis- 
tributed in respect of the earliest purchased stock. 


(4) Where the stock in respect of which a distribution in 
reorganization is made was purchased at different times and at 


THE NATIONAL INCOME TAX MAGAZINE 


“ 


ject.” 


















“It commands a unique place 
in income tax literature in point 
of general utility and otherwise. 
A subject widely regarded as for- 
bidding is transformed into an in- 
viting narrative by the author’s 
felicitous style and clear and pre- 
cise diction. Complete references 
are provided to the law, court, and 
Board of Tax Appeals Decisions, 
regulations and rulings with which 
the discourses are concerned. The 
book appears destined to find wide 
favor with tax practitioners, and 
for beginners in the field of Fed- 
eral Income Taxation it is in- 
valuable.” 


Price $10.00 


























. .. it ts by far the best presentation of 
the subject that has ever been published.” 


Federal Income 
Taxation 


By Joseph J. Klein 


Senior Member, Klein, Hinds and Finke, 
Certified Public Accountants, Past Presi- 
dent, New York C. P. A. Society 


“a highly recommended and 
authoritative aid to both tax 
practitioner and tax payer 
... It is quite different from 
any other book on the sub- 


“The: reader who has 
sought information on a 
specific question lays 
down the book with the 
feeling that the topic has 
been treated exhaustively 
and with fairness to the 
interests both of the tax- 
payer and of the govern- 
ment. The volume is cer- 
tain to prove highly 
valuable to all persons in- 
terested in tax problems 
—whether their 
be voluntary or a matter 
of necessity.”’ 


—Bulletin, National Tax 
Association. 


“I am astonished 
at the completeness 
of the information 
you have assembled 
= It seems to 
cover the subject of 
Federal Taxation 
from one end to the 
other ... Unless I 
am a poor judge, the 
book will have a 
wide sale and a more 
extended use than 
any of its contempo- 
raries or predeces- 
sors.” 


Martin Kortjohn, 
2 &. 


Secretary, New York 
State, Society of 
Certified Public 

Accountants, 


A Wiley Book 


ON APPROVAL COUPON 


JOHN WILEY AND SONS, INC., 
440 Fourth Ave., New York City. 


Gentlemen: Kindly send me for ten days’ examination 
Klein’s ‘“‘Federal Income Taxation”. I agree to remit the price 
of the book ($10.00) within ten days after its receipt, or 


return it postpaid. 
Name 
Address 


er | 


Position or Reference. .......sscccce 


issceadialaue shrubs elaasibadeleagoablaa nnn 


interest 




















































































































482 THE NATIONAL INCOME TAX MAGAZINE 


different prices, and the stock or securities distributed in reor- 
ganization can not be identified as having been distributed in 
respect of any particular lot of such stock, then any sale of the 
stock or securities distributed in reorganization will be pre- 
sumed to have been made from the stock or securities dis- 
tributed in respect of the earliest purchased stock. 

Signed by Robt. H. Lucas, Commissioner of Internal Rev- 


enue, and approved November 13, 1929, by A. W. Mellon, 
Secretary of the Treasury. 


The amendments of Article 1599 of Regulations 65 
and Article 1599 of Regulations 69, as amended by 
Treasury Decision 4144, C. B. VII-1, 55, are similar. 





New regulations governing the release of Federal 
tax liens are prescribed by Treasury Decision 4275, 
the text of which follows: 


Section 3186 of the Revised Statutes Further Amended by 
Section 613 of the Revenue Act of 1928.—Section 3186 of 
1928 -to read as follows: 


Sec. 3186. (a) If any person liable to pay any tax neglects 
or refuses to pay the same after demand, the amount (includ- 
ing any interest, penalty, additional amount, or addition to such 
tax, together with any costs that may accrue in addition thereto) 
shall be a lien in favor of the United States upon all property 
and rights to property, whether real or personal, belonging to 
such person. Unless another date is specifically fixed by law, 
the lien shall arise at the time the assessment list was received 
by the collector and shall continue until the liability for such 
ae is satisfied or becomes unenforceable by reason of lapse 
of time. 

(b) Such lien shall not be valid as against any mortgagee, 
purchaser, or judgment creditor until notice thereof has been 
filed by the collector— 

(1) in accordance with the law of the State or Territory 
in which the property subject to the lien is situated, whenever 
the State or Territory has by law provided for the filing of such 
notice; or 

(2) in the office of the clerk of the United States District 
Court for the judicial district in which the property subject 
to the lien is situated, whenever the State or Territory has not 
by law provided for the filing of such notice; or 

(3) in the office of the clerk of the Supreme Court of the 
District of Columbia, if the property subject to the lien is 
situated in the District of Columbia. 


(c) Subject to such regulations as the Commissioner of 
Internal Revenue, with the approval of the Secretary of the 
Treasury, may prescribe, the collector of internal revenue 
charged with an assessment in respect of any tax— 


(1) May issue a certificate of release of the lien if the 
collector finds that the liability for the amount assessed, to- 
gether with all interest in respect thereof, has been satisfied 
or has beccme unenforceable ; 


(2) May issue a certificate of release of the lien if there 
is furnished to the collector and accepted by him a bond that is 
conditional upon the payment of the amount assessed, together 
with all interest in respect thereof, within the time prescribed 
by law (including any extension of such time), and that is in 
accordance with such requirements relating to terms, condi- 
tions, and form of the bond and sureties thereon, as may be 
specified in the regulations; 

(3) May issue a certificate of partial discharge of any part 
of the property subject to the lien if the collector finds that 
the fair market value of that part of such property remaining 
subject to the lien is at least double the amount of the liability 
remaining unsatisfied in respect of such tax and the amount 
of all prior liens upon such property. 

(d) <A certificate of releas: or of partial discharge issued 
under this section shall be held conclusive that the lien upon 
the property covered by the certificate is extinguished. 

(e) The Commissioner of Internal Revenue, with the ap- 
proval of the Secretary of the Treasury, may by regulation 
provide for the acceptance of a single bond complying both with 
the requirements of .section 272 (j) of the Revenue Act of 
1928 (relating to the extension of time for the payment of a 
deficiency), or of any similar provisions of any prior law, and 
the requirements of subsection (c) of this section. 


(f) Subsections (c), (d), and (e) of this section shall 
apply to a lien in respect of any internal-revenue tax, whether 
or not the lien is imposed by this section. 


In accordance with the provisions of subsections (c) and (e), 
supra, the following regulations are hereby prescribed: 

The collector of internal revenue to whom is charged an 
assessment in respect of any internal-revenue tax shall issue a 
certificate of release of the tax lien whenever he finds that the 
liability for the amount assessed (together with all interest in 
respect thereof) has been satisfied or has become unenforce- 
able. The word “unenforceable” as here used means unen- 
forceable as a matter of law, and not merely uncollectible or 
unenforceable as a matter of fact. Tax liabilities frequently 
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are unenforceable in fact for the time being, due to the tem- 
porary nonpossession by the taxpayer of discoverable property 
or property rights. In all cases the liability for the payment of 
the tax continues until satisfaction of the tax in full or until 

the expiration of the statutory period for collection including 

such period as the taxpayer by consent in writing may agree 

with the Commissioner shall constitute the time within which 

the tax assessed may lawfully be collected. Collectors should 

continue to investigate carefully all cases of delinquent tax- 

payers where notice of lien has been filed with a view of 

obtaining, before the expiration of the collection period, such 

written consent for the extension of the collection period, when- 

ever it is reasonably possible that the taxpayer may, in the 

future, acquire property or property rights from which the 
tax liability may be satisfied. 

The collector may in his discretion issue a certificate of 
release of the tax lien if he is furnished and accepts a bond 
that is conditioned upon the payment of the amount assessed 
(together with all interest in respect thereof) within the time 
agreed upon in the bond but not later than 6 months prior to 
the expiration of the statutory period for collection including 
any period for collection agreed upon in writing by the Com- 
missioner and the taxpayer. The form of any bond so fur- 
nished shall be the standard form (Form 1131), entitled “Bond 
for Release of Federal Tax Lien,” and shall be executed by a 
surety company holding a certificate of authority from the 
Secretary of the Treasury as an acceptable surety on Federal 
bonds. 

The collector may also in his discretion issue a certificate of 
discharge of any part of the property subject to the tax lien if 
he finds that the fair market value of the part of the property 
not released from such lien is at least double the amount of the 
existing liability in respect of such tax plus double the amount 
of all liens prior to that of the tax lien. In general, fair market 
value is that amount which one ready and willing but.not com- 
pelled to buy would pay to another ready and willing but not 
compelied to sell the property. Collectors must be conservative 
in determining property values and should make careful inquiry 
with respect thereto. 

In cases where the collector issues a certificate of release of 
tax lien and at the same time an extension of time is granted 
for the payment of the deficiency in tax pursuant to the pro- 
visions of section 272 (j) of the Revenue Act of 1928 or sec- 
tion 274 (k) or 308 (i) of the Revenue Act of 1926, a single 
bond may be accepted by the collector conditioned upon the 
payment of the amount assessed (together with all interest in 
respect thereof) in accordance with the terms of the extension 
and not later than 6 months prior to the expiration of the 
statutory period for collection including any period for col- 
lection agreed upon in writing by the Commissioner and the 
taxpayer. Form 1131, hereinbefore mentioned, shall be used 
in these cases and shall be modified to meet the circumstances. 
Where a certificate of release of the tax lien has been issued by 
the collector and the bond furnished to and accepted by the 
collector fully protects the interests of the United States with 
respect to the tax assessed, no additional bond will be required 
by the Commissioner as a condition to the granting of, an exten- 
sion of time for the payment of the deficiency in tax under the 
provisions of section 272 (j) of the Revenue Act of 1928 or 
section 274 (k) or 308 (i) of the Revenue Act of 1926. 


Signed by Robt. H. Lucas, Commissioner of Internal Rev- 
enue, and approved, November 13, 1929, by A. W. Mellon, 
Secretary of the Treasury. 


Court Decisions 
(Continued from page 475) 


Estate of Friend M. Aiken, Deceased, Appellant, v. Commis- 
stoner of Internal Revenue, Appellee. No. 8340. 





Refund of 1917 tax is held to be barred by Section 611 of 
the 1928 Act, where the tax was assessed within the statutory 
period of limitation, claim in abatement was filed, and collec-. 
tion was suspended until after the statutory period for collec- 
tion, it being held that the “stay” contemplated by Section 611 
need not be a judicial stay, that Congress has power to ratify 
an unauthorized and illegal tax collection, and that Section 
611 is not otherwise unconstitutional because it gives the 
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collector the arbitrary power to determine whether or not to 
collect a tax within one year after enactment of the section. 
U. S. v. Burden, Smith & Co., 33 Fed. (2d) 229, not followed. 
—United States District Court, So. Dist. of New York, in 
Regla Coal Company v. Bowers. Philip S. Arthur v. Bowers. 
Homer Brooke Glass Co. v. Bowers. Daniel Reeves, Inc. Vv, 
Anderson, Robin Conveying Belt Co. v. Bowers. L-41-328, 
L-42-3, L-41-388, L-41-167, L-41-382. 

Collection of a testator’s 1919 tax from a legatee is held 
barred by the statute of limitations, where the assessment 
against the legatee, pursuant to section 280 of the 1926 Act, 
was not made until November 6, 1926, an assessment against 
one of the testator’s executors on April 3, 1925, some three 
years after the executors had been discharged, being held not 
to have been a timely assessment under which the legatee 
transferee could be held. A dictum of the court is to the 
effect that notice “to the taxpayer” required by section 277 (b) 
of the 1924 Act might reasonably be construed to include notice 
to an acting executor holding assets of the estate—United 
States Circuit Court of Appeals, Sixth Circuit, in Charles H. 
Nauts, as Collector of Internal Revenue of the United States 
for the Tenth District of Ohio, v. Katie Marsh Clymer. Deci- 
sion of lower court affirmed. 

Suits to Recover Taxes.—No suit can be brought to re- 
cover tax paid on account of an item assessed but not covered 
by the claim for refund, argument by collector’s counsel in 
his brief as to plaintiff’s liability concerning such an item not 
constituting a waiver of such bar. United States District 
Court, Western District of Kentucky, in James R. Duffin v. 
Robert H. Lucas, Collector. No. 921. 

Transferees, Taxation of—It is held that an injunction 
should not be granted prohibiting collection from “transferees” 
under Section 280 of the 1926 Act, which is not to be inter- 
preted as unconstitutional as having confided to the Commis- 
sioner or to the Board the power to decide whether “any lia- 
bility at law or equity” to pay the transferor’s deficiency exists 
against the transferees, the decision to have such finality as 
to support distraint for taxes, inasmuch as Section 1001 of 


THE NATIONAL INCOME TAX MAGAZINE 483 


the 1926 Act is held to give the transferees the right to have 
the whole matter heard by the Circuit Court of Appeals in 
the exercise of its power to review.—United States Circuit 
Court of Appeals, Sixth Circuit, in C. F. Routzahn v. Henry 
R. Tyroler et al. Decision of District Court reversed. 


Community Income Tax Test Cases 
(Continued from page 468) 

her or her husband, she should make a separate return. 

Decisions by the Ninth and Fifth Circuits may be 
expected soon, and it appears certain that at least two 
or three of the cases will be finally determined by the 
Supreme Court. Such a final determination should be 
of interest to all those concerned in tax questions, even 
though they may have no direct interest in the com- 
munity property situation. We may fairly expect these 
decisions to throw considerable light upon the bearing 
of state rules of property upon Federal taxing powers ; 
whether “ownership” or “dominion” makes income that 
“of” an individual; the power of Congress to combine 
income owned with that, perhaps, controlled, and to 
tax the total at progressive rates; as well as to furnish 
a most interesting and instructive analysis of the dif- 
ferences in the community property systems prevailing 
in the seven states directly affected by these test cases. 


Significant Decisions of the Board of 
Tax Appeals 


Affiliated Corporations.—Two brothers were the owners 
of all the stock in one corporation, and the owners of seventy- 
five per cent of the stock of another corporation, but had ino 
control over the remaining twenty-five per cent of the stock 


of the latter corporation. Held, that the corporations were 
not affiliated. 


The Tax Situation in Illinois 


by Herbert D. Simpson 


Now ready—the first detailed state-wide study of the in- 
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A ruling by the Commissioner for one or more years that 
corporations are affiliated and should file a consolidated return 
does not of itself warrant the same ruling for a succeeding 
year—D. J. & T. Sullivan, Ing. v. Commissioner. Dec. 5571 
[C. C. H.]; Docket No. 15547. 


Community Property—Agreements between husband and 
wife, residents of California, that the earnings of both should 
be contributed to a common fund and out of it their personal 
and community expenses should be paid, and they should be 
the owners of any surplus, held; that the earnings of the wife 
are community income and taxable to the husband. 

Where husband and wife made an oral agreement in 1919 
relative to their property rights and on December 31, 1923, 
entered into a written agreement relative thereto, the written 
agreement cannot be considered as being in effect during 
1922—W. A. Roth v. Commissioner. Dec. 5588 [C. C. H.]; 
Docket No. 26563. 


Estoppel, Application of Doctrine of —The year in which 
the sale of petitioner’s valve department occurred, for the pur- 
pose of reporting the profit thereon, determined. 

Where the facts do not show any intended deception on the 
part of a taxpayer in representing to the Government that the 
profit realized on a sale is taxable in a designated year and 
where the representations complained of are merely expressions 
of opinion as to the law on the subject, as distinguished from 
statements concerning a material fact, no basis exists for apply- 
ing the doctrine of equitable estoppel—The Ohio Brass Com- 
pany v. Commissioner. Dec. 5559 [C. C. H.]: Docket No. 
13600. 

Federal Estate Tax.—Where the settlor of a trust reserved 
the right to alter, change or modify its provisions with the 
restriction that no part of the corpus should be withdrawn by 
him, it is held that, substantial rights with respect to the 
income and corpus of the trust ceasing only at the settlor’s 
death, the corpus plus the accrued income should be included 
in computing the value of the gross estate for estate tax pur- 
poses.—Loring A. Cover, John M. Sleck and Harry R. Kern, 
Executors of the Estate of Thomas Cover, v. Commissioner. 
Dec. 5556 [C. C. H.], Docket No. 34842. 
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Net Losses.— Where the petitioner, who operated a garage 
and automobile sales agency, purchased stock of an automo- 
bile manufacturing company in order to acquire an agency 
contract, which stock later became worthless, held that the 
loss thus sustained should be included in the computation of a 
net loss under Section 204 (a) of the Revenue Act of 1921. 
Philip Kobbe Co. Inc., Dec. 1581, 4 B. T. A. 663, followed. 
(Marquette Sternhagen, Van Fossan, and Murdock dissented 
on this point.) 

The net loss provided for in Section 204 means only net 
losses resulting from the operation of a trade or business 
regularly carried on by a taxpayer. A net loss so resulting 
may not be increased by non-business deductions or losses, but 
will be decreased by any excess of non-business profits or gains 
over non-business deductions or losses. H. J. Schlesinger, 
Dec. 2013, 5 B. T. A. 943 followed.—Lawrence J. Montgomery 
v. Commissioner, Dec. 5576 [C. C. H.], Docket No. 28583. 


Petitioner in order to get the government to build a fire- 
proof hospital instead of a frame hospital agreed to make a 
contribution of a million dollars toward erection of the hos- 
pital. He also guaranteed the contractor against loss in the 
erection of the hospital. Held, that an amount paid in 1921 
under such guarantee does not constitute a net loss within the 
provisions of section 204 of the Revenue Act of 1921. 

Held, that respondent erred in allowing as a deduction as a 
loss in 1922 an amount paid in that year in accordance with 
such guarantee—Edward Hines v. Commissioner, Dec. 5598 
[C. C. H.], Docket No. 22039. 

Nontaxable Income.—Petitioner sold its capital stock on 
the installment plan. Upon default in meeting the payments 
due, the stock and the amounts paid thereon were declared 
forfeited. Under the laws of Oklahoma such forfeiture is void 
and the subscriber may redeem his stock at any time before 
foreclosure. Held, that the amounts so forfeited are not in- 
come in the hands of petitioner —Jndustrial Loan & Investment 
Co. v. Commissioner, Dec. 5584 [C. C. H.1, Docket No. 20664. 

Nontaxable Business Organization.—A real estate syndi- 
cate was held tax-exempt upon the determination of the Board 
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that the organization did not constitute an organization within 
the meaning of Section 2 of the Revenue Act of 1921—Realty 
Associates, as Syndicate Manager, Brighton Syndicate No. 1 
v. Commissioner, Dec. 5554 [C. C. H.], Docket No. 27921. 

Partnership Income.—Where, after the death of one part- 
ner, a surviving member of the firm purchased the interest of 
the deceased partner and also part of the interest of a second 
partner and the firm took no steps toward winding up the 
old partnership but continued its business operations without 
change, no new basis for determining gain or loss is created 
and the same should be computed on the basis of original cost 
of securities purchased by the old firm and sold by the new 
firm.—Henry W. Healy v. Commissioner; Raymond Healy v. 
Commissioner. Dec. 5599 [C. C.H.], Docket Nos. 19650, 19649. 

Statute of Limitations—Where prior to the expiration 
of five years from the filing of the 1918 return both parties 
consent in writing to a “determination, assessment, and collec- 
tion” of the taxes due for 1918 which consent is to “remain in 
effect for a period of one year after the expiration of the 
statutory period of limitation” and the respondent assesses a 
deficiency within six years after the return was filed but after 
the passage of the 1924 Act, the collection of such deficiency, 
may, under Section 278 (d) of the Revenue Acts of 1924 and 
1926, be made within six years from the time the deficiency 
was assessed.—S. A. Apple v. Commissioner. Dec. 5530 [C. C. 
H.], Docket No. 24213. 


Collection of a corporation’s taxes from transferees of its 
assets is held not barred by the statute of limitations, where 
the 1920 return was filed April 12, 1921, an additional tax 
was assessed January 15, 1924, and deficiency letters were 
mailed to the taxpayers on December 20, 1926, advising them 
of their liability as transferees under Section 280 of the 1926 
Act, Section 280 (b) (2) of the 1926 Act providing that 
assessment may be made against the transferee within six years 
after timely assessment against the taxpayer being held to 
supersede Section 278 (d) of the 1924 Act, which in Russell 
et ai. v. U. S., 278 U. S. 181, was held not to operate to extend 
the time for collection six years from the date of the assess- 
ment if made prior to the enactment of the 1924 Act.—Moritz 
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Hilder v. Commissioner; John N. Trainer v. Commissioner; 
Estate of E. L. Kalish vy. Commissioner; Estate of Philo Kalish 
v. Commissioner; Frederick Pope v. Commissioner; Percival 
R. Moses v. Commissioner. Dec. 5550 [C.C.H.], Docket Nos. 
24369-24373, 24378. 


Income Tax Status of Funded Life 
Insurance Trusts 
(Continued from page 465) 
absolutely parted with all interest, would necessarily 
be unconstitutional. But it does not necessarily follow, 
if the Government is sustained in the O’Connor case, 
that Section 219 (h) is constitutional. 

Section 219 (h), as applied to the income from irre- 
vocable trusts, goes much further than the gift tax. 
It does not seek to deter a donor from making a gift 
(and thus reducing the amount of tax produced by the 
surtaxes) by taxing the exercise of that right. What- 
ever its purpose, it taxes to the grantor some of the 
income which that capital produces in the future. It is 
wholly arbitrary because it taxes A with respect to the 
income of B. Income taxation is predicated on ability 
to pay. It assumes that the recipient of income may 
lay aside, out of his income, enough to pay the tax on 
that income, without resort to a sale of his capital.** 
It is not unfair to test the reasonableness of the pro- 
vision in question by assuming that the grantor of a 
trust, in order to set up a fund sufficient to pay pre- 
miums on the amount of insurance necessary for the 
adequate protection of his dependents, has found it 
necessary to deliver to the trustee all of his accumu- 
lated capital, leaving himself with no source of income 


22Cf. Hisner v. Macomber, (1920)—252 U. S. 189, 213. 
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other than his ability to labor.2* Certainly it is arbi- 
trary and capricious to say that he must pay, out of his 
income from labor, the tax on the amount of the insur- 
ance premiums, when he has no control over the trust 
capital or income and no voice whatever in determining, 
when the premiums fall due, whether or not they shall 
be paid. If it be answered that, having created the 
trust after June 2, 1924, he did so with knowledge that 
the amount of the insurance premiums would be tax- 
able to him, it may in turn be said that the right of 
disposition of property is but one of the rights of prop- 
erty, and that even assuming that Congress can lay an 
excise tax on the exercise of the privilege of disposi- 
tion, it can not constitutionally legislate to the effect 
that if one gives away his capital, by means of an irrev- 
ocable life insurance trust, he must continue to pay 
a tax on such future income therefrom as is applied to 
the payment of premiums on the policies in the trust. 
It may further be answered that it is arbitrary and 
capricious, and therefore in violation of the Fifth 
Amendment, to attempt to tax the grantor, in the case 
of a life insurance trust, while assessing no tax in the 
case of income from capital given away by means of a 
trust other than a life insurance trust or without the 
intervention of a trust at all. 


Conclusion 


It is the conclusion of this writer that the clause of 
219 (h) which seeks to tax to the grantor of an irrev- 
ocable life insurance trust the amount of the trust 
income applied to insurance premiums, will not survive 
an attack on its constitutionality. Therefore, in those 
cases where individuals, who desire lawfully to accom- 
plish a saving in income tax, create an irrevocable life 
insurance trust, they may do so with reasonable confi- 
dence that the Government will not be able to tax them 
on any portion of the income received by the trustee. 


The Consolidated Return—1929 Model 
(Continued from page 462) 


75. Attention is now directed to the administrative pro- 
visions contained in Part IT. 


Article 10—Exercise of Privilege 


Article 10 (a) requires that the exercise of the elec- 
tion to make consolidated returns for any taxable year 
must be made at the time of filing the return of the 
parent corporation for such year. The privilege cannot 
be subsequently availed of through the medium of an 
amended return. However, in subdivision (b) of Ar- 
ticle 10, the Commissioner has generously provided a 
method for the filing of a “tentative return” and the 
postponement of election (but not payment) until the 
complete and final return is filed. This privilege will 
be of particular aid to large affiliated groups who cannot 
close their books with sufficient promptness to insure a 
fair election on the statutory return date. The length of 
the extension is, of course, discretionary with the Com- 
missioner. 


Article 11—Consolidated Returns for 
Subsequent Years 


Subject to four exceptions, Article 11 (a) makes 





23It is of interest to inquire what the situation would be in 
the case of a federal judge or state employee, whose salaries are 
free from tax. 
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mandatory the filing of consolidated returns for all 
subsequent taxable years if that basis of reporting is 
once adopted. The converse is not true. Unlike the 
past practice,*® a switch from separate to consoli- 
dated returns is now permissible in any taxable 
year. At first blush the “once in—never out” rule 
seems harsh. While its validity will probably be 
questioned, it can be defended on the ground of 
preventing tax avoidance, which could easily be 
practiced if the intermittent filing of separate and con- 
solidated returns were permitted. Nevertheless, cases 
will arise where affiliated corporations may be justified 
in abandoning consolidated in favor of separate re- 
turns.°° Accordingly, the four exceptions which per- 
mit the exercise of a new election to file separate after 
the making of consolidated returns, are of sufficient 
importance to demand individual consideration. 


(1) <A corporation (other than one created or or- 
ganized, directly or indirectly, by a member of the 
group) has become a member of the group during a 
taxable year subsequent to the filing of a consolidated 
return. This method of securing a new election to file 
separate returns can be availed of more readily by the 
larger affiliated groups where the acquisition of cor- 
porate competitors or the purchase of new subsidiaries 
are often annual occurrences. 


(2) If one or more provisions of Regulations 75, 
which have previously been consented to, have been 
amended, an election to file separate returns is auto- 
matically allowed. It is not expected that the Commis- 
sioner will amend his new regulations until they have 
faced the acid test of litigation or unless he is forced to 
do so by Congress. From present indications there is 
little hope of using this avenue of escape as a means of 
changing from a consolidated te a separate return 
basis. 


(3) The Commissioner. prior to the time of filing 
the consolidated return, upon application made by the 
parent corporation and for good cause shown, may 
grant permission to change to a separate return basis. 
If the Commissioner follows his past practice he will 
allow this privilege in few instances. Whether he will 
acquiesce in requests which are made for the sole pur- 
pose of securing to each member of an affiliated group 
with net incomes of less than $25,000 the advantage 
of the individual $3,000 credit,®4 remains to be seen. 
Certainly, permission to change from consolidated to 
separate returns will be denied if the only reason there- 
for is to secure a material reduction in tax liability. 

(4) If the affiliated group which filed a prior year 
consolidated return, no longer “remains in existence” 
then, of course, separate returns may be filed for sub- 





49Art. 731, Reg. 74; Art. 632, Reg. 69. 


50For example, in order to deduct a loss upon the dissolution 
of a subsidiary. The Treasury has suggested that in one type of 
dissolution, a deduction for a loss arising therefrom is not denied 
if the “subsidiary is not a member of the group at the time 
of the dissolution.” See the Treasury summary of the provisions 
of Reg. 75, page 105 of the March, 1929 issue of the NATIONAL 
INCOME TAX MAGAZINBE. For a discussion of Art. 37 and 
dissolutions see the first installment of this~article. 


51Sec. 26 (b) of the 1928 Act allows to a domestic corporation, 
the net income of which is $25,000 or less, a specific credit of 
$3,000. Art. 715 of Reg. 74, provides that only one specific 
credit of $3,000 shall be allowed against the consolidated net 
income of affiliated corporations which file a consolidated return 
for a 1929 or subsequent taxable year. 
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sequent taxable years. Article 11 (c) states that an 
affiliated group remains in existence if the parent cor- 
poration remains as parent and at least one subsidiary 
remains affiliated with it. Article 11 (d) provides fur- 
ther that an affiliated group shall be considered as ter- 
minated if the parent corporation ceases to be the 
parent or if there is no subsidiary affiliated with it. 
The tests of Articles 11 (c) and (d) can often be met 
by severing affiliation through the sale of that percent- 
age of stock which will place the stock ownership with- 
out the 95 per cent requirement of affiliation. Thus, in 
the case of a parent corporation owning all of the stock 
of its sole subsidiary the affiliated group can be “ter- 
minated” by the parent selling 6 per cent thereof to a 
convenient purchaser. This procedure will ordinarily be 
available only to the smaller affiliated groups, especially 
where there are inter-allied stockholders of the parent 
company. It would be extremely difficult for a group 
consisting of ten or more corporations to endeavor to 
juggle their intercorporate stock holdings so as to ter- 
minate the existence of the affiliated group for the 
sole purpose of filing separate returns. 


(Note.—The third and concluding part of this 
article will appear in the January, 1930, issue. Edit.) 


‘Business Books 


The Transfer of Stock, by Francis T. Christy. 
Voorhis & Co., New York ($15). 

The subject matter of this book is broader than is indicated 
by the title, covering many problems attendant to the issue, 
transfer and assignment of stock, and setting forth the rules 
and principles relating to such transactions. 


Baker, 
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The author is a prominent member of the New York Bar 
and at one time was chief counsel for the stock transfer depart- 
ment of one of the largest trust companies in New York City. 
For that reason his treatment of particular problems in legal 
liability of corporations in connection with the issuance and 
transfer of stock certificates and ownership may be of par- 
ticular value. He devotes separate chapters to conflicting 
claims to stock, the liability of the corporation for transferring 
stock on a forged or unauthorized assignment, cancellation of 
outstanding certificates, transferring stock in breach of trust, 
refusal to transfer stock, lost, stolen and destroyed stock cer- 
tificates. 


Many books have dealt in whole or in part with the vari- 
ous problems discussed by the author in this book, but in the 
reviewer’s experience he has found no other book which col- 
lected in one volume all the phases of the original issuance 
and subsequent transfers of stock certificates. There are books 
dealing with incorporation, and the rights and liabilities of 
corporations; others cover the question of inheritance taxes 
and waivers when transferring stock which is a part of a 
decedent’s estate; and there are texts which provide an exposi- 
tion of the duties of executors and administrators, trustees, 
committees and guardians. The author has brought into one 
volume all these phases of the question of transfer of stock 
and thus has provided not only a valuable handbook for the 
great numbers of lawyers and laymen who may be profes- 
sionally interested in the subject but a no less serviceable guide 
to those who are unfamiliar with it. 


A criticism which the book suggests is the general one that 
applies to all law text books, that the law in some of its phases 
is so rapidly changing that a bound volume becomes partially 
obsolete in a very short time. That is especially true as to 
inheritance tax waivers. The author attempts to meet this 
condition by providing periodical supplements which should 
prove very helpful. 

On the whole, the treatment of the subject is so well ac- 
complished and in such adequate detail that the book should 
prove of lasting value. 


L. W. OHLANDER. 
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HANDBOOK 


of Commercial Law League of America 


C] HE Committee on Revision of League Law, after two years of arduous labor, is now pre- 
pared to offer this valuable handbook to the members of the League. This is a most valuable 
asset to League membership. It is being published by order of the 1928 convention under the 
direction of the Executive Committee which has fixed the price practically at cost. Complete in- 
formation concerning the Commercial Law League of America is contained in this work which 
covers its history from its inception in 1895 to the present date. 


The book, which is nine by six inches, is durably and attractively bound in semi-flexible imitation 
brown leather with the title and seal of the League embossed in gold. The loose-leaf binder is the 


fest type made—being the Heinn Company “Speedlock” which is easily operated when additions 
are made to the book. 


It will be kept up-to-date by the insertion of new copy supplied by the League annually. This will 
include new and revised rosters of the entire membership, lists of house agencies, changes in League 
law and any other matter pertaining to the volume. An exhaustive index is included. The type 


is large and clear and the book is beautifully and artistically done and will prove a handsome fi 
ment to the finest desk. 


Special Committee to Revise the League Law 


Marshall D. Wilber, Chicago; Harry Hertzberg, San Antonio; Wm. H. Montgomery, Poughkeepsie; Thad. 
M. Talcott, South Bend; George Burns, Rochester; Thomas F. Dolan, Boston; Martin J. Teigan, Ex-Officio, 
Chicago; Frederick A. Lind, Chicago, Chairman. 


Partial Table of Contents 


History of the Commercial Law League of America 

Roster of officers of the League, including members of the Executive Committee 

Conventions, attendance and presiding officers 

Constitution, by-laws and operative resolutions of the League 

Selected chapters from William C. Sprague’s book, ““The Commercial Lawyer and 
His Work” 

Selected articles on practice of Commercial Law by former presidents and other mem- 
bers of the League 

Article on law office management 

Article on parliamentary law 

Article on the business side of practicing law 

Rulings and opinions of Executive Secretary 


Orders should be sent to the office of the Executive Secretary which has charge of 
the distribution of this book. SEND IN YOUR CHECK TODAY. 
PRICE TWO DOLLARS AND FIFTY CENTS. 


—COUPON — 
CoMMERCIAL LAW LEAGUE OF AMERICA, 137 South La Salle Street, Chicago. 


Enclosed please find my order fot................ copy of HANDBOOK OF COMMERCIAL LAW 
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These red bound volumes and current supplements and 
their respective functions reflect in a greater measure today 
than ever before the progress achieved since this company 
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pensable Service in Legal Research.” 











$52] 3) 3x) 34) Fe) Fe) 30) 35) 38) 32) BE] 2 





+e 4 


THE FRANK SHEPARD COMPANY 


76-88 LAFAYETTE STREET 
NEW YORK 


LLL 


i3¢) 
(3) 
(33) 
Rs) 
(33) 
[33] 
(33! 
Fe 
3 
5d 
5d 
3 
3 
bq 
(33) 
[32] 
[33] 
be 
[33] 
(33) 
Ed 
[33] 
ai 
* 
(33 
[33] 
(3) 
[33] 
[33] 
[33] 
(3) 
| 
xt 
x 
(3 
& 
ez 
e 
[x 
(32) 
is) 
(3s) 
Bn 


EESIFE dE dibSaipsalbalbaibedlb=aibsalbalbs dle dipxdibcdiecdibcdibasibdk sted diesdibsseasies eediexd baie ib siesdtsdibsditibs)bdih<dlpcaiba)bdbxdlbsg bsalbaibsaib sale 











490 THE NATIONAL INCOME TAX MAGAZINE 


Index of Vol. VIL. 


A 
Accrued Income: 

“Taxing Unearned Income—an Accrual Fal- 
lacy?”, by Frederick L. Pearce, 11:432. 
Administration of Tax Laws Commended, 

a saeé. 
Affiliated Corporations: 
“The Federal Courts and Corporate Affilia- 
tion,” by Irvin H. Fathchild, 9 :341. 
Albus, Frank J., ‘Credit Allowances Under 
Acts Prior to the Revenue Act of 1926,” 
7 :262. 
Altman, George T.: 
“The Income Tax Problem of Unreasonable 
Salaries,” 8 :303. 
Amendments of Regulations, 2:77; 11:433; 
12 :481. 
American Bar Association Tax Committee Re- 
port, 10:384. 
Annuities : 
“What is an Annuity for Income Tax Pur- 
poses?”’, by Joseph Conrad Fehr, 7 :259. 
Atherton, Leland T., “Business Reorganizations 
and the Income Tax Law,” 8:299. 


B 


Baar, Arnold R., ‘Taxable Accumulation of 
Corporate Surplus,” 9:339. 
Bad Debts, Deductions for: 

“A Reasonable Addition to a Reserve for 
Bad Debts Under the Income Tax Law,” 
by Ernest H. Emery, 10 :383. 

Banks: 

“Income Tax Liability of Unincorporated 
Mutual Savings Banks,” by John C. White, 
5 3. 

Board of Tax Appeals: 

Membership Changes, 11:435. 

“The Judicial Status of the Board of Tax 
Appeals,”’ 5:175. 

“The Status of the United States Board of 
Tax Appeals as a Judicial Body,” by 
Joseph Kahn, 4:135. 

Stephen J. McMahon Nominated to Fill Va- 
cancy, 6:238. 

“Bond Discount as Expense,” by E. E. Wake- 
field, 10:379. : 

Brady, Joseph D., ‘“Income-tax Status ot 
Funded Life Insurance Trusts,” 12:463. 

Brady, Leo, ‘‘Death Taxes—Survey of Under- 
lying Legal Principles,” 5:182; 6:229; 
7:272; 8:311; 9:352; 10:393. 

Budget Estimate for Fiscal Year 1930-31; 
12 :478. 

Bureau of Internal Revenue: 

Field Activities of the General Counsel, 4:145. 

Office Forces of Collectors to be Reduced, 
12 :477. 

Policy and Procedure Changes, 1:25. 

“Business Trusts, Tax Liability of,” by Jasper 
F. Rommel, 1:14. ; 

Valuation Methods of Bureau Meet With 

Criticism, 12:479. 


Cc 
Capital Gains: ; 
Change in Method of Taxing Capital Gains 
Proposed, 7:277. 
“The Taxation of Capital Gains,’’ by Ernest 
H. Hahne, 1:20. 
Carlson, Willard, “Deductions for Losses on 
Account of Worthless Stock,” 6 :215. 
Carroll, Mitchell B.: 
“Business Congress, Offers Plan to Prevent 
Double Taxation,” 11:423. 
“Double Tax Relief for Foreign Trade in the 
Revenue Act,” 5:179. 
Closing Agreements: 
Procedure ‘Specified by Bureau of Internal 
Revenue, 3:106. 
Criticism of Closing Agreement Form, 12 :469. 
Cloud, Arthur D., “Industrial Pensions—Are 
They ‘Gifts’ or ‘Pay’?’’, 11:428. 
Collection at the Source: 
“Use of Ownership Certificates,”’ by James 
L. Sayler, 6 :226. 
Community Property: 
“Community Income Tax Test Cases,” by 
Harry C. Weeks, 12 :466. ; 
“Dubious Community Property Rights Un- 
der Federal Revenue Laws,” by Ralph W. 
Smith, 6:224. : ; 
Husband and Wife, Residents of California, 
Authorized to File Separate Returns, 3:111. 


January-December, 1929 


Citations Show Month and Page Numbers 


“The Community Property Tax Bungle,” by 

Ralph W. Smith, 2:63. 
Consolidated Returns: 

“Consolidated Returns Regulations — Sum- 
mary of Provisions,’’ by Andrew W. Mel- 
lon, 3:105. 

“The Consolidated Return—1929 Model,” by 
J. Hardy Patten, 11:419; 12 :459. 

“Credit Allowances Under Acts Prior to the 
Revenue Act of 1926,” by Frank J. Albus, 
5 :262. 
D 


“Death Taxes—Survey of Underlying Legal 
Principles,” by Joseph F. McCloy, John 
L. McMaster and Leo Brady, 5:182; 
6:229; 7:272:; 8:311; 9:352; 10:393. 

“Deductions for Losses on Account of Worth- 
less Stock,” by Willard Carlson, 6 :215. 

Depreciation : 

‘Depreciation Allowances to Lessees,’”’ by 
Charles A. Roberts, 6:221. 

“Double Tax Relief for Foreign Trade in the 
Revenue Act,” by Mitchell B. Carroll, 
5:179. 

E 


Emery, Ernest H., “‘A Reasonable Addition to 
a Reserve for Bad Debts Under the In- 
come Tax Law,” 10:383. 


F 
Fathchild, Irvin H.: 

“Tax Liability Involved in the Sale of Stock 
Rights,”” 3:95. 

“The Federal Courts and Affiliated Corpora- 
tions.” 9:341. 

Federal Estate Tax: 

Operation of Federal Estate Tax Laws to Be 

Studied by Special Committee, 7 :280. 
Fehr, Joseph Conrad: 

‘Removal of Federal Tax Liens,” 4 :143. 

“What is an Annuity for Income Tax Pur- 
noses,”” 7:259. 

Field Activities of the General Counsel, Bureau 
of Internal Revenue, 4:145. 
Foreign Trade: 

“Double Tax Relief for Foreign Trade in the 
Revenue Act,” by Mitchell B. Carroll, 
5:179. 

Foulke, Roland R., “Waivers and the Federal 
Tncome Tax,” 11:425; 12:469. 


G 
Gifts, Taxation of: 

Statutory Basis for Taxing Gifts Disposed 
of by Donee Held Constitutional, 3:99. 
Gift Tax Under Act of 1924 Held Valid, 

12 :469. 
Graupner, Adolphus E.—“The Present Status 
of Rights of Transferees,” 4:140. 


H 


Hahne. Ernest H., “The Taxation of Capital 
Cains.”” 1:20. 

Harrison, William Henry. “Valuation Problems 
in Federal Taxation,” 10:385. 

Harrow. Benjamin, ‘Special Assessment Taxes 
on Property,” 5:187. 


I 


“Income Taxation in Japan,” by K. K. Ken- 
nan, 1:12. 

“Income Tax Status of Funded Life Insurance 
Trusts,”” by Joseph D. Brady, 12 :463. 
‘Industrial Pensions — Are They ‘Gifts’ or 
‘Pay?’,” by Arthur D. Cloud, 11:428. 

International Tax Problems: 

“Business Congress Offers Plan to Prevent 
Double Taxation,” by Mitchell B. Carroll, 
11:423. 

Official Publication on Double Taxation 
Available, 8:315. 

Investigating Committee Recommends Revenue 
Law Changes, 9:357. 


J 


James, Albert E., ‘“‘Refund Claims and Sub- 
sequent Proceedings,” 2:55. 

“Japan, The Income Tax in,” by K. K. Ken- 
nan, 1:12. 

‘‘Tudicial Status of the Board of Tax Appeals,” 
§:175. 


December, 1929 


K 


Kahn, Joseph, “The Status of the United 
States Board of Tax Appeals as a Judicial 

_ Body,” 4:135. : 

——, K. K., “The Income Tax in Japan,” 


L 

Leased Property: 

Supreme Court Reverses Prior Decisions on 
Depreciation of Leased Property, 5:190. 
“Depreciation Allowances to Lessees,” by 

Charles A. Roberts, 6:221. 

Leland, Simeon E., “The Breakdown of the 
Personal Property Tax in Illinois and Its 
Solution,” 7 :266; 8:307; 9:346. 

Liens for Taxes: 

“Removal of Federal Tax Liens,” by Joseph 
Conrad Fehr, 4:143. 
Life Insurance Companies, Taxation of: 
Increased Taxes Recommended, 8:317. 

Litigation of Taxes: 

Treasury Department Seeks to Reduce Tax 
Litigation, 2:71. 

Losses: 

“Deductions for Losses on Account of Worth- 
less Stock,” by Willard Carlson, 6:215. 


M 


McCloy, Joseph F., “Death Taxes—Survey of 
Underlying Legal Principles,” 5:182; 
6:229; 7:272; 8:311: 9:352; 10:393. 

McMaster, John L., “Death Taxes—Survey 
of Underlying Legal Principles,” 5:182; 
6:229; 7:272; 8:311; 9:352; 10:393. 

Municipal Taxes: 

Average Tax Rate of 195 Cities for 1928 
Shows Increase Over 1927, 1:26. 


N 


New_ Restrictions in Extension of Time for 
Filing Returns, 11:438. 


P 


Patten, J. Hardy, ‘“‘The Consolidated Return— 
7299 Matal”? 11:419: 12:459. 
Pearce, Frederick L., ‘‘Taxing Unearned In- 
come—An Accrual Fallacy?’, 11:432. 
Pronerty Sales: 
“Profit from Sale of State Bonds Held Not 
Subject to Tax,” 11:435. 
“Tax Liability Involved in the Sale of Stock 
Rights,” by Irvin H. Fathchild, 3:95. 
Pronerty Taxes: : 
“Special Assessment Taxes on Property,” by 
Benjamin Harrow, 5:187. 
Publicity of Tax Matters: 
Public Hearings in Tax Refund Cases Ap- 
proved by Senate, 2:72. 


R 


Reduction of Income Taxes: 

Cut in Corporation Tax Rate Urged by 
Chamber of Commerce of the United 
States, 6:237. 

Prospects of Tax Reduction as Viewed by 
President Hoover in July, 1929, 8:319. 

Refunds : 

“Refund Claims and Subsequent Proceed- 
ings,” by Albert E. James, 2:55. 

Special Report on 1928 Refunds, 8:318. 

Refund Claims: 

“Refund Claims and Subsequent Proceed- 

ings,” by Albert E. James, 2:55. 
Regulations : 

Amendments of, 11:433; 12:481. 

Consolidated Returns Regulations, 3:105. 

“Trortart Changes in Treasury Regula- 
tions,”” by Herman T. Reiling, 3:100. 

New Reenlations Governing Publicity of Tax 
Refunds, 4:147. 

Regulations Governing Publicity of Tax Re- 
funds, 4:147. 

Summary of Provisions of Consolidated Re- 
turns Regulations, by Andrew W. Mellon, 
3:105. 

Reiling, Herman T., ‘Important Changes in 
Treasury Regulations,” 3:100. 


“Removal of Federal Tax Liens,” by Joseph 
Conrad Fehr, 4:143. 


Hh 


rh 


rh hr rr 


rT 


rT 


wr 


ic at 


hh 


kh 


iJ.4 


hr 


ih 


or 


[n- 


lot 
ck 


eed- 


eed- 


rula- 


Tax 


Re- 
llon, 


seph 


December, 1929 THE 


Reorganizations : 
“Business Reorganizations and the Income 
Tax Law,” by Leland T. Atherton, 8:299. 
Revenue Collections: 
Preliminary Report of Collections for Fiscal 
Tear, 1929, 9-350. . 
Report for Calendar Year 1928, 2:73. 
Review of Twenty Cases Granted by Supreme 
Court, 11:435. 
Roberts, Charles A.—‘‘Depreciation Allowances 
to Lessees,” 6:221. 
Rommel, Jasper F., “Tax Liability of Busi- 
ness Trusts,” 1:14. 


Ss 
Sales Tax: 
Current Sales Tax Developments, 9 :360. 
Sayler, James L., ‘“‘Use of Ownership Cer- 


tificates—Payment of Income Taxes at the 
Source,” 6 :226. 

Section 280 of 1926 Act Held Invalid by Dis- 
trict Court, 10:395. 

Sherrod, J. Robert, “The Bar of the Statute 
of Limitations in Tax Cases,’ 2:60; 3:98. 

Shields, George R., ‘‘Tax Suits — What 
Forum?”, 10:391. 

Smith, Ralph: 

“Dubious Community Property Rights Under 
Federal Revenue Laws,” 6:224. 

“The Community Property Tax Bungle,” 
2:63. 

Special Advisory Committee: 

Work of Committee Commended by Com- 

missioner of Internal Revenue, 1:28. 
State Taxes, Miscellaneous: 

Primitive Forms of Government Held Re- 
sponsible for High Taxes, 9 :354. 

“Special Assessment Taxes on Property,” by 
Benjamin Harrow, 5:187. 

“The Breakdown of the Personal Property 
Tax in Illinois and Its Solution,” by 
Simeon E. Leland, 7 :266; 8:307; 9:346. 

Washington Graduated Capital Stock Tax 
SS Corporations Held Invalid, 

State Income Taxes: 

Additional States Consider Adoption of In- 
come Tax, 2:71. 

Arkansas Accepts Income Tax Reports by 
Certified Public Accountants as Prima 
Facie Correct, 5:193. 

Arkansas and California Enact Income Tax 
Laws, 4:151. 

State Inheritance Taxes: 

New York Inheritance Tax on Contingent 

Remainders Held Valid, 3:112. 
Statute of Limitations: 

“The Bar of the Statute of Limitations in 

be Cases,” by J. Robert Sherrod, 2:60, 

“Status of the United States Board of Tax 
Appeals as a Judicial Body,” by Joseph 
Kahn, 4:135. 

Stock Dividend Elected in Lieu of Cash Not 
Taxable, 11:443. 

Stock Rights: 

“Tax Liability Involved in the Sale of Stock 
Rights,” by Irvin H. Fathchild, 3:95. 
Surplus Accumulations by Corporation, Taxa- 

tion: 

“Taxable Accumulation of Corporate Sur- 
plus,” by Arnold R. Baar, 9:339. 


¥ 
Tax Forms: 
New Form Requirements, 2:68. 
Tax Liens: 


“Removal of Federal Tax Liens,’’ by Joseph 
Conrad Fehr, 4 :131. 

Tax Reduction Proposal for 1930, 12 :476. 
“Tax Suits—What Forum?”’, by George R. 
Shields, 10:391. : 
“The Income Tax Problem of Unreasonable 
Salaries,’’ by George T. Altman, 8 :303. 
“The Present Status of the Rights of Trans- 

ferees,” by Adolphus E. Graupner, 4:140. 
Transferees : 
“The Present Status of the Rights of Trans- 
ferees,” by Adolphus E. Graupner, 4:140. 
Trusts: 
“Income Tax Status of Funded Life Insur- 
ance Trusts,” by Joseph D. Brady, 12:463. 
“Tax Liability of Business Trusts,” by 
Jasper F. Rommel, 1:14. 


U 
“Use of Ownership Certificates—Payment of 
Income Taxes at the Source,” by James 
L. Sayler, 6:226. 


Vv 


Valuation Methods of Bureau of Internal Rev- 
enue Meet With Criticism. 

“Valuation Problems in Federal Taxation,” by 
William Henry Harrison, 10:385. 


Ww 


“Waivers and the Federal Income Tax,” by 
Roland R. Foulke, 11:425; 12:469. 

bee E. E., “Bond Discount as Expense,” 

Weeks, Harry C., “Community Inconié¢ Tax 
Test Cases,” 12:466. 

White, John C., “Income Tax Liability of 


; > Aaemedetiante Mutual Savings Banks,” 
b be 2 


Index of Court Decision 


Syllabi 
A 


Accounting Methods Reflecting ‘‘True Net In- 
come,” 4:148. 

Accrual of Expenses, 9:355. 

Affiliated Corporations, 2:68; 3:108; 6:234; 
8:316; 10:395. 

Agreements, Informal, 2:69. 

Amended Returns, 5:190. 

Amortization of Bond Discount in a Reorgan- 
ization, 8 :323. : 

Amortization of Contracts, 7 :265. 

Amortization of War Facilities, 4:148; 5:234. 

Appraisals, Retrospective, 10:395. 

Assessments, Deficiency, 12:474. 

Association Distinguished from Trust, 1:32; 


11:435. 
B 
Bad Debts, 1:26; 4:148; 7:276; 8:316; 9:355; 
12 :474. 


Banks, Taxation of, 4:148; 7:276. 
Beverage Tax, 2:68. 
Board of Tax Appeals: 
— of Findings by Appellate Courts, 
Jurisdiction, 2:69; 12 :475. 
Procedure Before the Board, 1:30. 
Review of Decisions, 7 :265. 
Bond Discount, Amortization of, 8:323. 
Breach of Contract, Liability for—When De- 
ductible, 2:69. 
Business Expenses, 3:108; 7:276; 8:316; 
10 :395. 
Business Records, Examination of for Tax 
Purposes, 6 :234. 
Business League Classification, 5 :190. 


Cc 

Capital Gains, 4:148; 6:234. 

Capital Stock Tax, 3:108; 8:321; 9:355; 
11:434. 

Charitable Contributions, 1:27; 11:434. 

Coal Mining Properties—Depletion and Depre- 
ciation, 4 :149. 

— by Distraint, Injunctions to Enjoin, 
1:27. ; 

eee Property, 2:68; 3:109; 4:149; 

7190. 

Compensation for Personal Service, 5:190. 

Consolidated Returns, 3:110; 4:149; 7:276. 

Contracts, Amortization of, 7:265. 

Contracts, Long-term—Tax on Income from, 
11.:434, 

Corporation Distribution of Amount in Settle- 
ment of Infringement Claim—Tax Liability, 
8 :322. 

Credits, Date of Disallowance, 12 :474. 


D 


Deductions from Gross Income, 1:27; 12:474. 

Deficiency Assessments, 12 :474. 

Depreciation, Adjustments for, 4:150. 

Depreciation Allowances, 5:190; 7:276; 7:281; 
8:322; 9:355; 102395. 

ae a of Dissolved Corporation, Taxation 
of, 2:69. 

Distributee of Estate, Taxable Income, 3:109. 


‘Dividends Placed in Trust, Taxation of, 1:27. 


Dividends, Taxation of, 4:148; 6:234; 11:434; 
12 :474. 
E 


Estates, Income of—Act of 1916, 2:69. 
Excess Profits Tax, 7 :276. 

Expenses, Deductible, 5 :190. 

Exports, Profits on—Validity of Tax, 3:109. 


F 
Federal Estate Tax, 1:27; 2:69; 3:109; 4:149; 
§:190; 6:234; 7:276; 8:322; 9:355; 
10:395; 11:434; 12:474. 
Fraudulent Tax Returns, 8 :322. 


Gain or Loss on Property Sales, 1:27; 3:110; 
4:150; 5:192; 6:236; 7:282; 10:396; 
12 :474. 


NATIONAL INCOME TAX MAGAZINE 491 


Gifts, Gain or Loss on Sale of, 6:234; 6:239. 
Gift Tax, 5:191. 

Gifts in Contemplation of Death, 9 :357. 

Good Will, Obsolescence of, 2:69. 

Good Will, Valuation of, 3:109. 

Government Contracts, Taxation of Income 


from, 2:109. 
I 
Income Distinguished from Realization of Cap; 
ital, 3:109. 


Income, Taxable, 1:27; 7:281; 7:282; 9:356; 
11 :434 


Income from Sale of Goods Manufactured 
Abroad, 2:69. 

Informal Agreements in Tax Cases, Effect of, 
2 :69. 

Installment Sales, 10:396; 11:434. 

Insurance Companies, 1:27; 5:191; 6:234; 
12 :474. 

Insurance Proceeds, Taxation, 6:234. 

Intangibles, Obsolescence Allowances on, 4:150. 

Interest on Additional Taxes, 12 :474. 

Interest on Judgments, 2:69. 

— on Overpayments of Taxes, 2:69; 

2191. 

Interest on Refunds, 6 :235. 

Inventories, Valuation of, 3:109; 6:235; 7:281; 
8:322; 10:396; 12:475. 

Invested Capital, 1:27; 3:109; 4:149; 5:191; 
Ppt 7 :281; 8:322; 9:356; 11:434. 
12 :474. 


Joint Earnings of Husband and Wife—Cali- 
fornia, 4:149. 


—, of Courts of District of Columbia, 
4:149. 


L 


Leases, Depreciation, 7:281; 8:322. 

Leases, Income from, 5:191. 

Lessors, Taxation of, 5:192. 

Liability for Taxes, 12 :475. 

ae Tax Liability, 1:27; 

Life Tenant, Depreciation, 7 :276. 

Liquidation Distributions, 8:322; 11:434. 

Loss of Useful Value, Deductions for, 2:70. 

Losses, ug 4:149; 5:192; 6:235; 10:396; 
12 :475. 


M 


Mine Property, Valuation of, 11:435. 
Miscellaneous Taxes, 5:200; 7 :276. 


N 

Net Loss, 3:110. 

Non-taxable Income, 4:150; 5:192. 
Pp 

Patent Licenses, Exhaustion of, 12:475. 

Personal Service Classification, 1:30; 3:110. 
pie 

Profit Sharing Payments to Employees, Deduc- 
tions for, 6:235. 

Property Exchanges and Sales, Gain or Loss 
from, 1:27; 3:110; 4:150; 6:236; 7:280; 
10:396; 11:435. 

Property Rights, Transfer of, 5:192. 


R 
Recovery of Taxes by Suit, 1:30; 5:192; 9:356. 
Refunds, 1:32; 4:150; 6:236; 6:239; 8:322; 
10:396; 11:434. 
Refunds, Illegal—Recovery, 2:70. 
Reorganizations, 1:32; 6:236; 8:323; 10:396. 
Returns — Amended Separate Returns Where 
Joint Return Was Originally Filed, 1 :32. 
Revocable Trusts, 7:282; 8 :323. 


Salaries, Reasonable, 1:32; 3:110; 5:192; 
6:236; 10:396. 

Secret Processes, Allowances for Exhaustion, 
Obsolescence, 3:110. 

Special Assessment, 6:236. 

Statute of Limitations—Waivers, 1:34; 2:70; 
3:110; 4:150; 5:192; 5:198; 6:236; 
7:282; 8:323; 9:361; 10:401; 11:435; 
12 :475. 

Stock, Gain or Loss on Sale of, 7:282; 10:401. 

Stock Rights—When Taxable as Dividends, 
5 3192. 

Stockholders’ Liability for Corporation Taxes, 
9: ; 


Suits “for Refunds, 6:239; 7:282; 9:361; 
12 :483. 
Surety Bonds, Suits on, 3:110. 


T 
Taxable Income, 3:110; 6:239. 
Tax Claims, Federal, 5:191. 
Tax Claims, Priority of, 5:200. 
















































































































































































































































































492 THE 






Senin, Covenant Bonds—Taxation of Obligor, 

Tax-exempt Income, 2:70. 

Tax Liens, 10:401. 

Taxes—Deduction of 
6:239. 

Taxes, Payment of, Held Income to Bene- 
ficiary, 7:282. 

“Transaction Entered Into for Profit,” Inter- 
pretation of, 1:32. 

Transferees, Taxation of, 1:34; 5:198; 9:361; 
10:401; 12:483. 

Transfers in Trust, 5:198. 

Trust Distinguished from Association, 1:32; 
11 :435, 

Trust Estates—Tax on Beneficiaries, 2:70. 

Trust Funds, 5:198. 


from Gross Income, 


Trusts, Taxation of, 2:70; 3:110; 4:150; 
§:198; 7:282. 
V 
Valuation of Property, 1:34; 9:362; 11:435. 
WwW 
Waivers—Statute Bf Limitations, 1:34; 2:70; 
52390: 5:192:  7:282; $8$:323; 113:435; 
12 :475. 


Index of Significant Deci- 
sions of Board of Tax 
Appeals 


A 
Accounting Period, 7 :283. 
Accrual Method of Accounting, 2:74. 
Affiliated Corporations, 4:150; 7 :283; 
12 :483. 
Amortization, 7:283; 9:363. 
Annuities, 8:323. 
Assignments of Property, Tax Liability, 4:150. 
Associations—Trusts, 4:156; 8:323; 9:364. 


B 
Bad Debts, 3:113; 8:323; 9:363. 
Board of Tax Appeals: 
Evidence, 8 :324. 
Jurisdiction, 2:76; 4:153; 6:240. 
Procedure, 5:197. 


10 :399 ; 


NATIONAL INCOME TAX MAGAZINE 


Bonds, Redemption of, 4:150. 
Business Expenses, 1:34; 2:74; 3:113; 8 :323. 


Cc 


Capital Assets—Definition, 11:439. 
Capital Expenditures, 2:74; 11:439. 
Community Property, 2:76; 3:113; 
12 :484. 
Consolidated Returns, 11 :439. 
Contracts, Amortization of, 9:363. 
Contracts, Long-term, 2:76. 
Contracts, 1913 Valuation of, 4:150. 
Corporations, Taxable, 7 :283. 
Corporations, Tax-exempt, 7 :283. 
Corporation Income, 1 :34. 


D 


Deductions from Gross Income, 8:323; 9:363. 
Depreciation, 6:241. 
Dividends, 3:113; 5:196. 


E 


Funds, 


4:150; 


Employee Pension Deductions for, 
11 :439. ; 
Estoppel, Application of Doctrine of, 12 :484. 


Exemptions, Personal, 1:34. 


F 
Federal Estate Tax, 3:113; 4:153; 6:240; 
7:283; 8:324; 10:399; 11:439; 12:484. 
Final Determination of Tax Liability, 1.34. 
Financing Costs, Deductions for, 5:195; 6:240. 


G 
Gain or Loss on Exchanges and Sales, 2:76; 
3:113; 4:154; 5:196; 7:283; 8:324; 
11 :440. 
I 
Income, Constructive, 8:323; 9:363. 
Income, Taxable, 3:113; 4:153; 7:283. © 
Income, Non-taxable, 12 :484. 
Installment Accounts, Proration of Losses, 
11:440. 
Insurance, Taxation of, 4 :153. 
Insurance Companies, Taxation of, 8:324; 
11 :440. 


Interest, Accrued—Taxable, 3:113. 
Inventories, Valuation of, 6:240; 11:440. 
Invested Capital, 1:35; 2:76; 4:153; 7:283. 





Conditions in Negotiable Instruments 


This apparent paradox is the title of a leading article by 








December, 1929 


L 


Leases, Depreciation of, 6:240. 

Liabilities, Contingent—Reserves, 9 :363. 

Liquidating Dividends, 3:113. 

Losses, ga 4:153; 4:154; 9:364; 10:400; 
11 :440. 


N 
Net Income, 1435. 
Net Loss, 4:153; 4:154; 11:441; 12:484. 
Non-taxable Business Organization, 12:484. 


oO 


Organization Expense, Amortization of, 2:76. 


Pp 


Partnerships, Taxation of, 1:35; 2:76; 4:154; 
5:196; 8:324; 9:364; 12:485. 

Patents, Depreciation of, 2:76; 10:400. 

Patents, Valuation of, 6:241. 

Personal Service Classification, 10:400. 

Pleadings, 5:196. 

Property Exchanges, Gain or Loss on, 2:76; 
3231333 4:194; 5:196: 5:197; 7:283; 8:324; 
11 :440. 


R 


Reorganizations, Corporation, 1:34. 
Returns—Amendment of Joint Returns, 1 :35. 
Royalties, Taxation, 3:113. 


Securities, Exchange of—Gain or Loss, 4:154. 

Special Assessment, 2:76; 4 :154; 6:241; 8:324; 
11:441. 

Statute of Limitations, 1:36; 4:154; 5:197; 
6:242; 8:326; 11:442; 12:485. 


T 


Tangible Property, Definition, 5 :198. 

Tax-exempt Business Organization, 12:484. 

Testamentary Income, 1:36. 

Transferees, Taxation of, 2:76; 6:244; 7:283; 
10:400; 11 :442. 

Trusts—Associations, 
9 :364; 11:442. 


4:156; 6:244; 8:323; 


WwW 
Waivers, 6:246. 





PROFESSOR RALPH W. AIGLER 


of the Law School of the University of Michigan, appearing 





in the 


MARCH ISSUE 


of 






THE MICHIGAN LAW REVIEW 


Tax Decisions:—The important recent decisions in 
all branches of the law are abstracted and anno- 


tated. 


Two or three such leading articles in each issue. 


Law School, Ann Arbor, Michigan 









the year. 









You may place my name on the mailing list of the 
Michigan Law Review and bill me therefor at $3.50 


(Inclose this with one of your letterheads to Michi- 
gan Law Review, Law School, Ann Arbor, Mich.) 


33; 
23; 


FIFTEEN YEARS BUILDING CALCULATING MACHINES~NOTHING ELSE 








A Complete Figuring Machine 
Electric or Hand 
Models 












How can 
you decide what 


to demand ina 
FIGURING 
MACHINE? 


JouHN M. LUND General Jales Manager 
cMarchant Calculating Machine Co. 


ly a figuring machine, as in an automobile, 
there ought to be certain standards of perfor- 
mance. 


Any machine meeting these standards is good _as true-figure dials, the noiseless bump-free 
enough to buy and use. carriage, and the aligned readings so quick and 


a restful to the operator’s eyes. It is the test of 
In building the Marchant, we demanded from 1 ¥ A 
: : ‘yell a complete figuring machine. 
our engineers sixteen principles, all necessary ; é 
to a complete figuring machine, and resulting Our nearest representative will gladly demon- 
—as it proved out—in an operating efficiency Strate The Marchant Test ‘for you. Telephone 
increase of from 25% to 40%. or drop him a line, or write us direct for the 
booklet, “Sixteen Improvements in Calculating 
Machine Performance”. Mail the coupon 


today. 


This list of sixteen basic principles we call 
“The Marchant Test” and you will find it 
on this page. Read it over and you will see E ' aie 
why on require notone, or two, hat all of these xecutives concerned with confidential figures and quic 


E s estimating will be interested in the “Little Marchant,” 5 x 11 
fundamentals. It includes such improvements _ inches. It beats a slide rule. Write for Leaflet B. 


Before you decide—see the Marchant 





ili ; a a en ee ee 











Demand these advantages USE THE 9. Quiet start and stop motor. 
for your machine : 10. Automatic multiplication— right 
1. Anyone can run it. MARCHANT TEST hand control. 
2. Visible dials for all factors and . heii 11. Direct subtraction. 
results. . . 3. In buying a new Calculating 12. Automatic repeat addition. 
3. “True Figure” register dials. Machine. 13. Build-up division. 
4. Horizontal straight line reading. 2 To determine whether you should 14. Automatic stop control for all 
5. Dials spaced for easy reading. * changethe machine you now have. operations. 
6. Automatic electric dial clearance. 15. Maximum “carry-over” capacity. 
7. Noiseless bump-free carriage. “i. Shatin dk 
; sage . esk space. 
8. Automatic position indicator. 








See ee ee ee ee 


eae N\ARCIIANT 


“dilesta, Birmingham, Baflalo CALCULATING MACHINE 


Cincinnati, Cleveland, Chicago 


Marcuant CALcuLaTinc 
Macaine Company 


Oakland, Ca if. 





eg COMPANY monts in Cnlalting Mechin Performan” 
a age = oA . . 
Los Angeles, San Francisco actory and Executive Office Prey - 
ain OAKLAND we , 
75 other cities in the United States 





Canada and Foreign Countries (om. we mt FORNIA 


dddress 


= a2. ee ee 






















Automatically— 


increased capacity CQ \ 






Automatically— 
more working space 


Change sheets 
without delay 
u 


Flat Writing 
Surface 











No protruding posts 





Flexible capacity 


Your Clients Will Want 








AUTO-FLEX 


AUTOMATIC FLEXIBLE 


OUR clients will appreciate the advantages of this new 
Wilson-Jones chain post binder which truly supplies the 
need for automatic flexibility in binder devices for loose leaf 


record work. 


Auto-Flex is simple in design and is adaptable to practically all 
standard loose leaf ledger and post binder uses. Six major points 
of superiority make it a binder which can be recommended for 
almost every phase of record-keeping activity: 


Qun&t ™ 


Auto-Flex automatically increases its capacity from as few as 
25 sheets to practically any sheet body required. 


More working space is automatically supplied by the adjustable 
length of the fiexible posts. 


Two inches of free space is available to facilitate changing of 
sheets. 


Flat writing surfaces are provided by extending the flexible 
posts to permit sheets to lie flat upon the covers. 


Non-protruding posts protect desk surfaces and permit com- 
pact stacking of loose leaf records. 


Flexible capacity is assured by insertion of standard post sec- 
tions, giving standard expansion plus extreme utility of the 
chain post design. 


Auto-Fiex Chain Binders are supplied with open backs as in the 
ordinary post binder and with closed backs. 


Your stationer will be glad to demonstrate Auto-Flex—a binder 
built for a business lifetime. 


WILSON-JONES COMPANY 


NEW YORK 
233 Spring Street 


General Offices and Factory 
3300 Franklin Boulevard 
CHICAGO 


KANSAS CITY, MO. 
Eighth and Locust 








